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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8664 


JAMES McD. SHEA, Appellant, 
v. 

THE SECOND NATIONAL BANK OF WASHINGTON 
(A BANKING CORPORATION) TRUSTEE, ET AL., 

Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by the plaintiff below from a judgment 
of the District Court of the United States for the District 
of Columbia (Bailey, J.) entered November 13, 1943, dis¬ 
missing, after final hearing, appellant’s action for specific 
performance and adjudging that the appellee Bank sell and 
convey the premises in controversy to one Thomas G. 
Slater, another of the defendants below. (App. 87.) 

The action was brought against the Bank and one Eugene 
E. Sykes chiefly for specific performance of certain real 
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estate contracts. (App. 1.) Both defendants filed answers 
and the defendant Bank moved for summary judgment. 
This motion was granted and appellant appealed to this 
Court in No. 8234 from the judgment based thereon. On 
November 30, 1942, this Court reversed the judgment and 
remanded the case to the District Court. 

Upon the return of the case to the District Court, the 
appellee Bank, pursuant to the prayers of its counterclaim, 
brought in as additional defendants, Thomas G. Slater, 
H. L. Rust Company and Dallas M. Grady, surviving part¬ 
ner of the firm of J. Dallas Grady and Son. Answers were 
filed by these additional defendants (App. 57, 58, 63), and 
thfe case was finally heard by Judge Bailey on October 5 and 
6, 1943, upon the issues raised therein. 

The previous decision of this Court is reported in 76 U. S. 
App. D. C. 406,133 F. (2d) 17. 

This appeal was taken the 1st day of December, 1943, 
under the provisions of Section 17-101 of the District of 
Columbia Code (1940 edition) and Rule 10(a) of this Court. 

STATEMENT OF THE CASE. 

During his lifetime, John J. Bowles, owner of the prem¬ 
ises 1701 Kalorama Road, Northwest, leased the same to 
the defendant, Eugene E. Sykes. The lease was not as¬ 
signable and contained the following provision (App. 77): 

“It is also understood and agreed that the party of 
the second part shall have the first refusal to purchase 
the property, provided he exercises said privilege to do 

1 so within three days after the receipt of notice from 
the party of the first part stating that a bona fide offer 
to purchase property has been made by another source 
acceptable to the party of the first part.” 

Prior to June 4, 1941, Mr. Bowles died and the appellee 
Bank succeeded to the ownership of the property by reason 
of being the testamentary trustee of his estate. On June 4, 
1941, the Bank adopted the following resolution (App. 77): 
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“On motion of Mr. Colladay, duly seconded and car¬ 
ried, Mr. J. Dallas Grady was authorized to procure, if 
possible, offers of purchase for all remaining real 
properties in the Bowles Estate and submit same, and 
that lie be and is hereby granted the exclusive right to 
offer and advertise for sale all of the said properties 
for a period of sixty days from June 4, 1941, and sub¬ 
mit any offer or offers obtained.” 

The Bank promptly advised Mr. Grady of the foregoing 
action (App. 60) and thereafter Mr. Grady (the senior 
member of the firm of J. Dallas Grady and Son) submitted 
from time to time a number of offers for the property in 
question, including offers from the appellant, none of which 
was considered high enough by the appellee Bank and there¬ 
fore w T as not accepted. 

On July 21, 1941, the Rust Company delivered to the 
Bank trustee an offer signed by Thomas G. Slater as pur¬ 
chaser to buy the premises for $121,250, cash, of w T hich 
$5,000.00 was submitted as a deposit. This offer included 
a provision that the “Property is sold subject to an exist¬ 
ing tenancy as follows: Leased to November 30, 1947, at 
$1,500 per month, rents to be collected by H. L. Rust Co. 
for which service it is to receive 3 per cent of rents col¬ 
lected,” and also a provision for the regular sales commis¬ 
sion in the amount of $3,737.50 to be equally divided be¬ 
tween the Grady and the Rust firms. (App. 21.) (On this 
same date, the Grady Company submitted to the Bank- 
appellee an offer of the appellant to purchase the property 
for $118,000.00). (App. 79.) 

Prior to July 21, 1941, one John D. Mattingly, a broker 
w'orking for Grady and Son, had procured from the appel¬ 
lant the offers winch the Bank-trustee had rejected as being 
too low*. Also prior to this date, (R. 151) Mr. Mattingly 
had examined a copy of the Sykes lease and had conceived 
the idea of endeavoring to have Mr. Sykes sell his rights 
thereunder to appellant. With this in mind, Mr. Mattingly 
traveled to Mr. Sykes’ home at Hamilton, Virginia, to dis- 
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cuss the matter with him, and in the course of this dis¬ 
cussion Mr. Sykes stated that he preferred to buy the 
property himself if he could arrange the appropriate financ¬ 
ing. Mr. Sykes assured Mr. Mattingly, however, that if he 
could not buy the property on his own account, he would be 
glhd to discuss with Mr. Mattingly the sale of his lease 
rights. Mr. Mattingly told Mr. Sykes that his company 
had the exclusive agency. (R. 161, 191.)* 

Mr. Mattingly recalled that on this same occasion Mr. 
Sykes mentioned the sum of $7,500 as being the figure 
which he would expect to receive for these rights. (R. 
142.) Mr. Sykes testified that there was no mention of a 
figure at that time. (R. 1S2.) 

On or about this time, Mr. Mattingly ascertained from 
the appellant that he was willing to pay Mr. Sykes $4,000 
for his lease rights. (R. 143.) 

'After the Slater offer was made to the Bank trustee, Mr. 
Sykes came to Washington and contacted Mr. Mattingly, at 
which time he informed Mr. Mattingly that his hope of buy¬ 
ing the property for himself had ended and that he would 
be willing to sell his lease rights to appellant for $6,000. 
Mr. Mattingly again contacted appellant who refused to 
extend his offer beyond $4,000. This was communicated 
by Mr. Mattingly to Mr. Sykes who was willing to come 
down to $4,500. Neither Mr. Sykes nor appellant would 
move from their respective positions* and thereupon Mr. 
Mattingly offered to contribute $500 from his commission. 
(R. 144.) This was agreeable both to Mr. Sykes and appel¬ 
lant, and Mr. Sykes testified unqualifiedly, (R. 186), that 

* In finding #15, the Trial Judge, over appellant’s objection, approved the 
statement that Mr. Mattingly told Mr. Skyes that he was acting for appellant 
and Bliss Properties (the name of appellant’s business organization). This 
is not supported by the Record, page 191, as follows: 

“Q. (by Mr. Colladay)—You wanted to know whose agent lie was, did 
you not? 

“A. Well, he definitely stated whose agent he was. He was the Grady 
Company’s agent and he had a purchaser. 

“Q. But you wanted to know for whom he was acting? 

“A. I wanted to know the ability of those people, anyway. When he 
mentioned the Bliss Estate, of course* * *” 
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but for this willingness on Mr. Mattingly’s part, he would 
not have entered into the agreements with the appellant.* 

By this time Mr. Sykes had received the Bank’s notifica¬ 
tion of July 23, which contained the following information 
as to the Slater offer (App. 27): 

“Accordingly you are hereby notified that a bona 
fide offer to purchase said property has been made by 
another source acceptable to the undersigned as party 
of the first part. The amount of said offer is $121,- 
250.00, all cash at the date of conveyance, which is to 
be made within 30 days from the date of acceptance of 
the offer or as soon thereafter as a report on the title 
can be secured if promptly ordered. A deposit of 
$5,000.00 has been received by the undersigned with 
the said offer and a similar deposit will be required 
by you to accompany your acceptance, if you decide 
to exercise your ‘first refusal to purchase the prop¬ 
erty’ at said price and on said terms.” 

When the Slater offer was received by the Bank trustee, 
it noted that provision was made therein for a division of 
the brokerage commission between the Rust and the Grady 
firms and, of course, realized that this could not be acceded 
to without the acquiescence of the Grady Company in the 
light of its exclusive arrangement. Thereupon the Bank 
trustee communicated with Mr. Dallas M. Grady (his father 
then being in a dying condition), (R. 230) and Mr. Gradv 
on July 23, 1941, signed and delivered to the Bank the fol¬ 
lowing letter (App. 62): 

“Referring to the pending offer of Thomas G. 
Slater, dated July 21, 1941, for the purchase of Lot 90, 
in Square 2566, from you as Trustee under the will of 
John J. Bowles, Deceased, for the sum of $121,250.00 
all cash at the date of conveyance, $5,000.00 deposit 
being made with the offer and it being provided in the 
offer that: ‘The seller agrees to pay to J. Dallas 
Grady and H. L. Rust Co. to be equally divided be- 

* Judge Bailey refused appellant’s request to find as follows (App. 74): 
“That the defendant Sykes would not have written his letter of July 
28, 1941, to the defendant Bank-Trustee but for the efforts of John D. 
Mattingly, agent of the Grady real estate firm.” 
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1 tween them, the regular rate of commission fixed by 
| the Washington Real Estate Board amounting to 
$3,737.50 ’. 

“You are hereby authorized by the undersigned firm, 
under the exclusive Agency for a limited period of time, 
1 which is still in force granted bv vou to our firm to sell 
the said property, to accept the said offer and pay the 
said commission in accordance with the above quoted 
statement in the offer.” 

On July 28, 1941, Mr. Sykes and his attorney, and appel¬ 
lant and Mr. Mattingly, met in the office of James C. Wilkes, 
Esquire, counsel for the Grady Company, and discussion 
was had about the manner in which Mr. Sykes could sell his 
rights to the appellant. It was concluded that, because 
the lease was not assignable, Mr. Sykes could not merely 
assign his rights, but would be obliged, if willing, to exer¬ 
cise his option and convey the property to the appellant, 
th^ latter to provide the necessary funds. Mr. Sykes testi¬ 
fied that when it was mentioned in Mr. Wilkes’ office that 
he could not make an assignment of his lease, and the sug¬ 
gestion was made of the plan which was finally worked out, 
he was satisfied with the arrangement (R. 201). (The Trial 
Judge refused the appellant’s request to insert in Finding 
No. 17 the statement that when the parties discovered that 
Mr. Sykes could not transfer his option, he was willing to 
exercise it. (App. 76.) 

At Mr. Wilkes’ office on July 28, 1941, Mr. Sykes’ letter 
of that date to the Bank, exercising his right of first re¬ 
fusal, was prepared and signed by him as were also the two 
agreements between him and the appellant. (App. 83.) 
The appellant supplied the deposit money, and the letter, 
together with the check, was delivered to the Bank trustee 
on July 29, 1941, which was within the three-dav period 
provided in the option. This letter contained the following 
sentence (App. 83): 

“Out of the purchase price, a commission in the 
amount of Three Thousand Seven Hundred Thirtv- 
i seven and 50/100 Dollars ($3,737.50) shall be payable 
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to the real estate office of J. Dallas Grady and Son, in 
which John D. Mattingly is a salesman.” 

On July 29, 1941, the Bank, by letter, acknowledged re¬ 
ceipt of Mr. Sykes’ reply of July 28, 1941, and requested 
him to execute a formal contract according to a draft which 
it enclosed. This contract was in the same terms as the 
Slater offer, except that it contained one provision that was 
not in the Slater offer and which is in the following form 
(App. 34): 

“If as a result of acceptance of this offer, and con¬ 
veyance in accordance therewith said lease is elim¬ 
inated purchaser agrees to pay said commission of 3 
per cent to H. L. Rust Co., the same as if the lease re¬ 
mained throughout its term.” 

Mr. Sykes made no response to that letter. (App. 84.) 

The Bank trustee had accepted the Slater offer subject 
to the exercise by Mr. Sykes of his right of first refusal. 
On August 7, 1941, the Rust Company withdrew the Slater 
offer of $121,250 (App. 36), and submitted a new offer of 
$125,000, accompanied by an additional deposit of $20,000, 
which offer provided for full commission to be paid to the 
Rust Company (App. 37). Thereupon another notice was 
sent to Mr. Svkes bv the Bank trustee similar to the one 
previously sent, except that, of course, this one referred 
to the new Slater offer. At the same time the Bank Trustee 
accepted the new Slater offer subject to Mr. Sykes exercise 
of his right of first refusal. Mr. Sykes ignored the Bank’s 
letter of August 7, 1941; and the Bank took the position 
that he thus lost all rights under his option, and that it was 
obliged to convey the property to Slater under the latter 
offer. The Court’s judgment approved this sale pursuant 
to the prayer contained in the Bank Trustee’s answer. 

The Court below rendered an oral opinion at the conclu¬ 
sion of the hearing. It will be found at page 72 of the 
Appendix. 

The Court also signed conclusions of law, found at page 
85 of the Appendix. Appellant objected to some of these 
(App. 74), and proposed others (App. 75). 
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I STATEMENT OF POINTS. 

I. 

The Trial Judge erroneously concluded (Conclusion No. 
2) that the Bank Trustee was not liable, under its exclusive 
arrangement with the Grady Company, to pay a commis¬ 
sion to that company on a sale of the property brought about 
by Mr. Sykes’ exercise of his option. 

n. 

The Trial Judge further erroneously concluded (Conclu¬ 
sion No. 9) that the Grady firm w’as not the procuring cause 
of the purchase effected by Sykes through his option right; 
and that (Conclusion No. 10) the Grady firm would not have 
been entitled to a full commission on a sale to Sykes under 
the option. 

m. 

The Trial Judge further erroneously concluded (Conclu¬ 
sion No. 3) that the Grady waiver of July 23, 1941, relin¬ 
quished any right to full commission on a sale of the prop¬ 
erty which might be effected by exercise of the option right 
under the lease in response to the notice given with respect 
to the Slater offer of July 21, 1941. 

IV. 

The Trial Judge further erroneously concluded (Conclu¬ 
sion Nos. 5, 6 and 7) that the Grady firm, in its negotiations 
between Sykes and appellant, was acting as the agent of 
one or the other of them and not as the agent of the Bank 
Trustee. 

V. 

The Trial Judge further erroneously concluded (Conclu¬ 
sion No. 13) that the Sykes’ letter of July 28,1941, was, by 
reason of the inclusion in it of the provision that a full sales 
commission was to be paid to the Grady Company, rendered 
conditional, and, being conditional, the letter did not con¬ 
stitute a valid exercise of Sykes’ option right. 
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VI/ 

The Trial Judge further erred in finding certain facts, 
or failing to find certain facts, as follows: 

(a) In finding in Finding of Fact Xo. 8, that the Board 
of Directors adopted the resolution quoted therein “with¬ 
out knowledge of the foregoing action of Mr. Grady, at that 
meeting”. (App. 78.) 

(b) In finding in Finding of Fact Xo. 12 that Mr. Grady 
“obtained legal advice” that the three-day notice under 
the option clause had to be given. (App. 81.) 

(c) In finding in Finding of Fact Xo. 15 that Mr. Mat¬ 
tingly stated to Mr. Sykes that he was acting for appellant 
and Bliss Properties. (App. 82.) 

(d) In not finding in Finding of Fact Xo. 17 that Mr. 
Sykes was willing to exercise his option after it was de¬ 
termined that he could not validly sell his lease without ap¬ 
proval of the owner. (App. 82-83.) 

(e) In not finding as a fact that Air. Sykes would not 
have written his letter of July 28, 1941, to the appellee 
Bank but for the efforts of Mr. Mattingly. (App. 74.) 

VII/ 

The Trial Judge further erred in filing Conclusions of 
Law numbered 1, 2, 3, 5, 6, 7, 9,10, 13, 14, 15, 16, 17, 18 and 
19; and in failing to file Conclusions of Law as proposed by 
the appellant and found at pages 74-75 of the Joint Ap¬ 
pendix. 

vm/ 

The Trial Judge further erred in entering the judgment 
below. (App. 87.) 

* Points VI, VII and VIII will not be argued as separate propositions. It 
will be obvious to the Court that they are included in the discussion under the 
other points. 
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! SUMMARY OF ARGUMENT. 

This Court decided in the previous appeal (No. 8234) 
that if the Grady Company was entitled to a full commis¬ 
sion on the transaction in which Sykes exercised his right 
of first refusal, then the provision in Sykes’ letter of July 
28,1941, for the payment of a full commission to the Grady 
Company, did not impose any condition that was not im¬ 
plicit in the transaction, and, therefore, his acceptance was 
a valid and binding one. 

Appellant maintains that the Grady Company was en¬ 
titled to a full commission on the Sykes’ purchase either 
because the purchase occurred during the period of the 
exclusive arrangement between the appellee Bank and the 
Grady firm, or because the Grady firm was the real pro¬ 
curing cause of Sykes’ exercising his right of first refusal. 

The Grady Company’s letter of July 23, 1941, did not 
waive a full commission on the Sykes transaction, but was 
entirely and expressly limited to the Slater offer of July 
21, 1941. 

The Sykes’ letter of July 28, 1941, having consummated 
a binding contract between Sykes and the appellee Bank, 
nothing that happened thereafter is important, and the 
Bank-trustee has no binding contract with Slater in respect 
of the property involved herein. 

ARGUMENT. 

Introductory. 

AYhen this case w*as previously before this Court, the 
record did not contain the precise language of the exclusive 
arrangement between the Bank-Trustee and the Grady 
Company, nor the waiver signed by the Grady Company in 
respect of a full commission upon the Slater offer. Con¬ 
sequently, the Court was unable to decide important propo¬ 
sitions bearing upon the question as to whether the condi¬ 
tion contained in Mr. Sykes’ letter of July 28, 1941, pro¬ 
viding for the payment of a full sales commission to the 
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Gradv Company in connection with the exercise of his op¬ 
tion, added anything beyond that which was implicit in the 
offer. Appellant had maintained the negative of this prop¬ 
osition. 

This Court phrased the important question as follows: 

“Specifically, the important question is what, if any¬ 
thing, was Grady entitled to receive as a sales com¬ 
mission, upon a purchase by Sykes, resulting from the 
latter’s exercise of his option. If, in such an event, 
the former was entitled to receive the full commission, 
then Sykes’ insertion of the condition into his ac¬ 
ceptance, added nothing beyond what was implicit in 
the offer, and the acceptance was good; if, on the other 
hand, Grady was entitled to only one-half, or any other 
amount less than the whole, then there was no ac¬ 
ceptance.” 

But the Court stated that before this question could be 
answered several issues of fact and of law must first be 
determined. For example, who procured Sykes as a buyer? 

(a) Was it Rust, by negotiating the original lease agree¬ 
ment between Bowles and Sykes? 

(b) Was it appellee by tendering the offer pursuant to 
the option agreement in the lease? 

(c) Was it Grady, who—by pointing out to Sykes the 
possibility of grain through immediate resale to appellant, 
persuaded Sykes to exercise the option, which otherwise 
he would not have done; and in that event, was it Sykes or 
appellant who was actually procured as the buyer? 

(d) Was it Rust, who by procuring Slater as a buyer 
set in motion the exercise of the option by Sykes? 

(e) Or was the exercise of the option an event so auto¬ 
matic in character as to require a finding that no one pro¬ 
cured a buyer? 

As to the nature of the exclusive arrangement between 
the Bank Trustee and the Grady Company, this Court 
asked: 
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“Was tlie Grady firm given merely an exclusive agency 
or was it an exclusive right, which would entitle it to 
receive a commission, in the event of purchase by any¬ 
one, including the lessee, on a sale made by anyone, 
including appellee?” 

Then turning to the subject of the Grady waiver , this 
Court posed the following questions: 

(a) “Did the waiver also authorize acceptance by 
Sykes of an offer from appellee?” 

(b) “Did it authorize Sykes to exercise his option, 
1 or was the transaction between appellee and Sykes 
1 entirely outside the terms of the waiver?” 

(c) “If these matters were within the terms of the 
' exclusive agenev or affected bv the exclusive right, or 

bv the waiver, is there anv reason to assume that 
Grady’s waiver also contemplated a division of the 
commission with Kust in case Sykes acted upon his 
option?” 


These documents are now in the record. (App. 60 and 
62.) 

I. 

Sykes’ Option Was Within the Grady Company’s Exclusive 

Right to Sell. 

The Trial Judge concluded (Conclusion No. 1) (App. 85) 
that the Bank’s resolution of June 4, 1941, defined and 
limited the authority of the Grady firm as agents for the 
sale of the property in question. It will be remembered 
that this resolution “ granted the exclusive right to offer 
and advertise for sale” all of the properties in the estate, 
(thus including the Kalorama Road property) “for a pe¬ 
riod of sixty days from June 4, 1941, and submit any offer 
or offers obtained. 77 

Assuming, arguendo, that this resolution is the measure 
of 1 Grady’s authority, it seems only reasonable that the 
Court should give it the same interpretation as was given 
it by the Bank’s Board of Directors. (See Ellery v. Wash- 
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ington Loan <& Trust Co., 72 App. D. C. 293, 298, 113 F. 
(2d) 525, 530.) In its resolution of July 16,1941, tlie Board, 
in specifically referring to the Kalorama Road property, 
stated that the Grady firm had theretofore been given the 
exclusive right to sell. (App. 79.) This is particularly men¬ 
tioned in view of the contention made by the appellee Bank 
in the Court below, that the June 4th resolution was not an 
exclusive right to sell , but some hybrid arrangement that 
fell short of a conventional authorization to this effect. 1 

This Court, in its previous opinion, has pointed out the 
distinction between an exclusive agency and an exclusive 
right to sell, citing authorities which discuss the attributes 
of each. Generally speaking, it seems that the former 
means that all other agents are excluded, but, as stated by 
the Court, permits an owner to sell through his own efforts 
without obligation to pay a commission, 2 while, on the other 
hand, an exclusive right to sell excludes everyone, includ¬ 
ing the owner, so that the broker is entitled to a commis¬ 
sion on any sale consummated during the period of the 
exclusive arrangement. However, the mere statement of 
the general rule is not safe, since the determination of the 
exact relationship really depends upon the language em¬ 
ployed by the parties. 

We shall not review’ separately all the cases cited by the 
Court in its previous opinion. Suffice it to say, it is quite 
clear from many of them that the owner is either obligated 
or not obligated by reason of the w’ording of the brokerage 
contract. 

In the case at bar, the Grady Company was granted the 
exclusive right to offer and advertise for sale. While this 
language did not say in so many w’ords that the Bank- 
trustee could not do the same thing, it is plain that it could 
not, since the exclusive right to do so was vested in the 

1 As pointed out by this Court in its previous opinion, the parties evidently 
recognized that the arrangement was a full-fledged “exclusive”, insofar as 
other brokers were concerned since the Grady firm would have been entitled 
to a whole commission on the Slater offer obtained by the Rust Company. 

2 The Court’s attention is called to the dicta in Cissel, Talbot Co. v. Hay¬ 
den, 41 App. D. C. 477, and Evans v. Shinn, 40 App. D. C. 557. 
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broker. Moreover, the instant arrangement differs in three 
particulars from many other cases, namely, (1) Words im¬ 
porting “an agency” were not used; (2) the words “ex¬ 
clusive right” were used; and (3) there was no express ex¬ 
ception as to a sale by the owner. 

As against these, it may be argued by the appellee-Bank 
that there are no additional words making the exclusion 
complete. We submit, however, that in the following cases 
the additional words are onlv reflective of that which has 
been accomplished in the present case without their use. 

In Gracin' v. Minn Billiard Co., 170 Wis. 597, 176 N. W. 
239, the commission was payable “regardless of who nego¬ 
tiates the sale.” 

In Novakowich v. Union T. Co., 89 Ark. 412, 117 S. W. 
246, the qualifying words were “no matter by whom.” 

In Crane v. McCormick, 92 Cal. 176, 28 Pac. 222, the 
broker was entitled to commission “in event of sale through 
any means.” 

In Chapin v. Bridges, 116 Mass. 105, the language used 
was: If the property “is sold to any party.” 

In Cook v. Blake, 98 Mich. 389, 57 N. W. 249, the con¬ 
tract provided for payment of commission if sale was made 
through advertising by broker “or otherwise.” 

In Mercantile T. Co. v. Lamar, 148 Mo. App. 353, 128 
S. W. 20, the broker was allowed full commission on a sale 
by the owner under an arrangement which provided for 
payment of commission “if a sale or exchange of said 
property is made while in charge of the” broker. In that 
case, the Court said at page 361 of 148 Mo. App.: 

“ * * * clause is incompatible with the theory 
that defendant (owner) reserved the right to sell him¬ 
self during plaintiff’s agency without paying a com¬ 
mission.” 


In 1Toward d Brown R. Co. v. Barnett (Mo. App.), 206 
S. W. 417, an “exclusive right to sell” with payment of 
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commission “in event of any sale” obligated the owner to 
pay a commission on his own sale.* 

In Stevenson Co. v. Oppenheimer, 91 N. J. L. 479, 104 A. 
88, the owner constituted the broker the sole selling agent 
and agreed to pay him a commission “whenever the said 
property should be sold.” The broker was held entitled 
to a commission on a sale made by the owner. 

See, also, 12 C. J. S. See. 94 (p. 219); and notes in 10 
A. L. R. 814 and 20 A. L. R. 1268. 

If the foregoing phrases or provisions cause the broker¬ 
age contract to be denominated an “exclusive right to sell”, 
then, it is submitted, there is no reason why the one in the 
case at bar should not have the same construction. It can 
be stated here with equal force that the resolution in ques¬ 
tion is incompatible with the theory that the Bank-trustee 
reserved any right to sell the Kalorama Road property 
during the 60-dav period. 

Thus, we recognize the proposition that the right kind 
of an exclusive arrangement is highly favorable to the 
broker, and that he may collect a full commission purely 
by virtue of the contemporaneous existence of his contract. 
Hence, the principle contended for herein is not radical or 
unusual. 

Bringing this principle down to the problem of this case, 
two questions may be asked: 

(1) Is a sale made pursuant to the Sykes option excepted 
from the exclusive arrangement? 

(2) Is there anything shocking about paying the exclu¬ 
sive agent a full commission upon the Sykes’ exercise of 
his option? 

As stated above, no exception is indicated in the Bank’s 
resolution. In fact, all the Bowles Estate properties were 

* Appellee Bank will probably rely on Hedges v. Shannahan, 190 X. W. 
(Iowa.) 957, in which it was held that a brokerage contract using the words 
“Exclusive right to sell” permitted the owner to sell free of commissions, 
even though it was provided therein that commission was to be paid if sale 
made by broker or “by anyone else’’. This decision seems unsound and is 
in conflict with the above cited cases. 
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included. It cannot be argued successfully, appellant sub¬ 
mits, that the Bank was not aware of the consequences of 
an offer to buy the Kalorama Road property. In fact, the 
Bank did not undertake to prove that it teas not its intention 
to include that transaction within the “exclusive”, or that 
it teas not aware of the Sykes' option at the time of the 
adoption of the resolution. 

But, it may be claimed that the Sykes’ exercise could be 
effected so automatically that manifestly it was an excep¬ 
tion to the “exclusive”. However, this would be an argu¬ 
ment of expediency, since there is no justification for say¬ 
ing that this was not included. 

Further, let us assume that during the period of the 
Grady “exclusive”, Sykes exercised his option without any 
solicitation whatsoever. This is not different from the case 
of an ordinary purchaser, unsolicited by the broker, coming 
to the owner during the period of a conventional exclu¬ 
sive right to sell. As we have seen above, there can be no 
doubt that the broker in that case could collect a full com¬ 
mission. 

In the last analysis, the peculiar situation of an out¬ 
standing “privilege of first refusal” offers no problem that 
is not present in the typical case supposed above. And we 
have seen that in the typical case, the broker is favored. 
So, why not in the case at bar ? 

To summarize, Grady’s exclusive continued for sixty 
days from June 4, 1941. Sykes exercised his option on 
July 29, 1941,—within the 60-dav period. Grady had an 
exclusive right to sell. It follows that Grady was entitled 
to a full commission. (Mr. Grady testified—R. 173—that 
it is the custom in this District for the exclusive agent to 
receive a full commission.) Hence, the condition in Sykes’ 
letter is unimportant. 
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n. 

The Grady Company Was the Real Procuring Cause of 
Sykes Exercising His Option. 

This point is an alternative to the preceding one. In 
other words, the Grady Company is entitled to a full com¬ 
mission under either theory. 

The Trial Judge stated in his oral decision (App. 72) 
that there was no need of anv agent to induce Svkes to 
exercise his option, since he had a right to purchase because 
he held the option. This seems to appellant to overlook 
the fact that while Sykes had the right to purchase, there 
still remained the inducing of him to exercise that right. 
In other words, while Sykes did occupy a preferred status 
by reason of his option, that option, in its last analysis, 
constituted onlv an outstanding offer to sell. It was in 
principle not different from a transaction in which an owner 
might offer to sell anyone in the world his property for a 
stated sum of money. As long as such offer was outstand¬ 
ing, anyone who came along and accepted it would bring 
about a binding contract. In that kind of a transaction, 
let us assume that the owner employed a real estate broker 
to procure a purchaser at that figure. When the broker 
prevailed upon a prospective purchaser to accept, he earned 
his commission. 

That case is not different from the one at bar. While 
Mr. Sykes had the privilege of accepting, it is clear that 
he did so only as the result of the action and inducement of 
the Grady Company. The record is clear that Mr. Sykes 
would not have exercised his option but for the willing¬ 
ness of Mr. Mattingly of the Grady Company to contribute 
$500. (R. 186.) This move on Mr. Mattingly’s part 

“tipped the scales” in persuading Mr. Sykes to accept an 
offer .which was outstanding in his favor. 

This Court held, in Shoemaker v. Digges, 46 App. D. C. 
206, (citing earlier opinions in support) that if a broker 
is the real procurer of the sale, he is entitled to his com- 
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missions. There can be little doubt that the Grady firm 
occupied this position in so far as Mr. Sykes was concerned. 

Taking up the five questions posed by the Court in con¬ 
nection with its inquiry as to who procured Sykes as a 
buyer, it seems transparently clear that the third one is 
applicable and that the others are not supported by the 
facts or the law. The Court’s third question was— 

“Was it Grady, who—by pointing out to Sykes the 
possibility of gain through immediate resale to appel¬ 
lant—persuaded Sykes to exercise the option, which 

! otherwise he would not have done;” 

From the appellant’s viewpoint, this inquiry is directed 
at the heart of the problem, namely, iviio persuaded Sykes 
to exercise his option■ and not, who placed Sykes in a posi¬ 
tion to exercise his option? Sykes did not become a pur¬ 
chaser when he obtained the privilege in his lease. At 
bCst, at that time, he might be characterized as a potential 
purchaser. But the question must be—Who procured Sykes 
as a purchaser?—not as a potential purchaser. 

The Court asked— 

“Was it Rust, by negotiating the original lease agree¬ 
ment between Bowles and Sykes?” 

The answer plainly is that the Rust Company was not 
the procuring cause of Sykes buying the property, unless 
it became so by operation of law under the doctrine of 
Campbell v. Bandings, 52 App. D. C. 37, 280 F. 1011, as the 
result of having negotiated the lease with Sykes. (R. 189.) 
In that case, the question was not involved as to who of 
several competing brokers actually procured the purchaser. 
While using his efforts to sell, the broker negotiated a lease 
with option to buy. The lessee exercised his option, and 
insofar as it appears from the decision, he acted solely by 
virtue of the option and not through any extraneous induce¬ 
ment. That case does not hold that the broker procuring 
a lessee with option to buy is always the procurer of the 
sale made pursuant to the exercise of the option. Facts, 
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such as the ones at bar, may change the course of conduct 
of the optionee. In fact, the evidence in this case plainly 
established that if Mr. Sykes had been left undisturbed by 
Mr. Mattingly in the position in which the Rust Company 
had placed him by virtue of his option right, he would not 
have exercised that privilege, and thus would not have been 
procured at all. 

Next, the Court’s inquiry was— 

“Was it appellee, by tendering the offer pursuant to 
the option agreement in the lease?” 

Again, the answer must be in the negative in view of the 
admitted facts in this record. The procuring of a purchaser 
is a question of fact, ( Tsangares v. Fugazzi, 54 App. D. C. 
334, 298 F. 207) and it is clear that the Bank did not obtain 
Mr. Sykes as a purchaser merely by tendering the offer. 
Standing alone, nothing would have resulted from this 
gesture. 

For the same reasons, negative answers must be given 
to the remaining two questions of the Court: 

“Was it Rust, who by procuring Slater as a buyer set 
in motion the exercise of the option by Sykes?” 

“Or was the exercise of the option an event so auto¬ 
matic in character as to require a finding that no one 
procured a buyer?” 

It must be reiterated that the Grady Company solely in¬ 
duced Mr. Sykes to buy. The exercise of his option was 
neither automatic nor the result of any momentum sup¬ 
plied by the Rust Company. 

Having procured a purchaser willing and able to buy the 
property, the Grady Company earned a full commission 
{Shoemaker v. Digges, supra), which, according to the 
rules of the Washington Real Estate Board, amounted to 
$3737.50, the sum stated in Mr. Sykes’ letter of July 28, 
1941. 
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There is a subordinate query propounded by the Court 
in its third question— 

“Was it Sykes or appellant who was actually procured 
as the buyer?” 

The answer lies in the two agreements of July 28, 1941, 
between Mr. Sykes and appellant. (R. 279, 2S3.) 

In the first paragraph of the former of those agreements, 
it is stated: 

“1. The said vendor hereby agrees to sell , and the 
said purchaser to purchase , the premises known as 
1701 Kalorama Road, X. W., Washington, D. C., being 
Lot 90, Square 2566 with improvements thereon, such 
sale and purchase thereof to take place simultaneously 
i with the passing of the title to said premises to said 
vendor by reason of having exercised his right under 
said option to purchase said premises, under terms 
and conditions identical with those which said vendor 
will have to comply with in the exercise of his option 
right and in order to complete good title to- said prem¬ 
ises in him.” (Italics supplied.) 

Manifestly, this agreement contemplated that Mr. Sykes 
would complete the purchase before reselling to appellant. 
Thus, he would have been the actual buyer. 

In one of the recitals of the latter agreement it is stated: 

“Whereas, said Eugene E. Sykes lias exercised his 
right under an option to purchase said premises con¬ 
tained in said lease of October 30, 1937, and thereby 
will become the owner of said premises in due course;” 

This accurately reflects the plan of the other agreement. 

Appellant respectfully submits that, regardless of the 
contemplated brevity of Mr. Sykes ownership or of the fact 
that appellant was supplying all the funds, the answer is 
inevitable that Mr. Sykes was actually procured as the 
buyer. 
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in. 

The Grady Waiver of July 23,1941, is Limited to the Slater 

Offer and Has No Relation to the Sykes Acceptance. 

It will be remembered that the Slater offer of July 21, 
1941, as submitted to the Bank, called for a full brokerage 
commission to be split equally between the Rust and Grady 
firms. This offer, having been received during the period 
that the exclusive arrangement between the Bank and the 
Grady Company was in effect, could not be accepted with¬ 
out Grady’s acquiescence since the Bank recognized, as 
pointed out by this Court in its previous decision, that the 
Grady Company would be entitled to a full commission 
upon the Slater offer unless it expressly agreed to accept 
less. (R. 230.) The matter was submitted to Mr. Dallas 
M. Grady who was willing to take a half commission upon 
this transaction. It is submitted, however, that there is no 
reasonable analysis of the waiver letter of July 23, 1941, 
which justifies the conclusion that it should be extended 
beyond its express terms. The letter is in two paragraphs, 
the first paragraph reciting the Slater offer and quoting 
the provision therein for split commission; while the second 
paragraph, in which appears the authorization, is plainly 
and expressly limited to “said offer”, meaning only the 
Slater offer. 

The Bank’s theory, as set forth in its brief upon the 
previous appeal, was quoted by this Court in its opinion as 
follows: 

“When the Grady firm authorized acceptance of the 
Slater offer and payment of sales commission in ac¬ 
cordance therewith, knowing of the option rights of 
Sykes, it necessarily assented to a sale whether to 
Slater or to Sykes, in accordance with the Slater offer; 
the sale had to be to Slater if not to Sykes, and the only 
way Sykes could get the property was by meeting the 
terms of the Slater offer. Moreover, the terms of the 
Grady waiver show plainly that this was recognized. 33 
(Italics supplied) 
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A careful study of the portion of the quotation not ital¬ 
icized shows that the Bank’s argument is a play on words, 
emphasis being placed upon the phrase “in accordance with 
the Slater offer”, the objective being to establish that the 
sale to Sykes would be “in accordance with the Slater 
offer”. But an examination of the letter itself discloses 
that the Grady Company authorized the Bank to accept the 
said offer “and pay the said commission in accordance with 
the above-quoted statement in the offer.” “The above 
quoted statement” is the recital of a split commission in 
the first paragraph of the letter. No authority can be found 
in those words, nor implied therefrom, to split the commis¬ 
sion in any transaction resulting from the Slater offer— 
or “in accordance with the Slater offer”. The only thing 
stated is that the commission is to be paid” in accordance 
with the above quoted statement in the offer”. 

But, let us return to the claim made in the Bank’s brief 
upon the previous appeal and italicized by the Court in its 
option, that 

1 “Moreover, the terms of the Grady waiver show plainly 
that this was recognized.” 

Let the Bank-appellee justify that statement—now that 
the Grady waiver is before the Court. Moreover, appel¬ 
lant calls attention to the claim made in the Bank-appellee’s 
brief upon the previous appeal that it was “preposterous” 
for appellant to attempt to make the Grady waiver “some¬ 
thing it was not and was not intended to be”. With the 
waiver nowr in full view’, it is clear that the appellant’s 
position not only was not preposterous, but that the terms 
of the Grady waiver show’ plainly the opposite of that for 
w’hich the appellee-Bank is contending and has heretofore 
contended. 

Judge Bailey expressly followed the Bank’s reasoning 
both in his conclusion of law #3, and in his oral decision 
at the end of the case. In the latter he stated (App. 72): 
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“That commission (meaning the one earned upon the 
Sykes exercise) as I see it was to be paid half to the 
Grady firm and half to H. L. Rust Company.” 

It seems to appellant that this error, into which Judge 
Bailey fell, was the primary consideration in his mind for 
denying appellant the relief which he sought. 

In order that there would be no question about the mat¬ 
ter, Mr. Dallas Grady testified that he did not waive a full 
commission on the Sykes acceptance. (R. 172.) The Bank- 
appellee argued to the Court below that Mr. Grady did not 
expect a full commission on the Sykes’ acceptance since he 
made no claim to it until appellant procured from him his 
affidavit of February 4, 1942, for use in opposition to the 
Bank-appellee’s motion for summary judgment. This 
silence, however, seems unimportant to the appellant since 
the Bank was put on notice by Mr. Sykes’ letter of July 
28,1941, that the Grady Company was expecting a full com¬ 
mission in connection with his exercise of his option right. 
It is true that this letter was signed bv Mr. Svkes and not 
by the Grady Company, but any reasonable person would 
infer that Mr. Sykes did not gratuitously insert that provi¬ 
sion in his letter, but must have done so either at the in¬ 
sistence, or certainly with the knowledge of, the Grady 
Company. (Mr. Mattingly was present w’hen the letter was 
prepared; in fact, it was written in the office of counsel for 
the Grady Company.) 

Reverting to the questions upon this point, asked by the 
Court in its previous opinion and quoted supra , the answers 
are both obvious and elementary. Appellant submits that 
the Grady letter of July 23, 1941, can not properly be con¬ 
strued to extend beyond the Slater offer itself. That is 
what it states, and that is all that it states. 
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IV. 

The Grady Company Throughout Acted as the Agent for 

the Bank Trustee. 

Judge Bailey felt that the Grady Company was acting in 
th6 interest of Sykes or appellant or itself more than in the 
interest of the Bank-appellee. In considering this point, 
it must be remembered that this conclusion on his part is 
purely a legal one and not the result of weighing conflicting 
versions of the transaction. There was really no material 
conflict in the evidence presented to the Court below. 

At the outset, it should be recalled that the Bank was 
willing to pay a full commission on the sale of the Kalorama 
Road property. It wanted a purchaser to take the property 
off its hands. The Grady Company produced a purchaser, 
ready, willing and able to buy. It thereby earned a full 
commission. If, in order to accomplish this, the Grady 
Company was obliged to negotiate a side transaction be¬ 
tween Mr. Sykes and appellant, this is unimportant. Noth¬ 
ing that the Grady Company did was improper, and what 
it did would not cost the Bank more than the full commis¬ 
sion which it expected to pay. That a separate considera¬ 
tion existed in the arrangement between Mr. Sykes and 
the appellant does not detract from the fact that the ulti¬ 
mate objective was a sale of the property on behalf of the 
Bank trustee. These intervening steps were simply a 
means to an end. Moreover, no consideration whatever 
w&s moving to the Grady Company from either Mr. Sykes 
or appellant. 

The Grady Company was not acting adversely to the in¬ 
terests of the Bank trustee when it preferred to earn a full 
commission on the Sykes’ exercise in lieu of a half com¬ 
mission on the Slater offer. A full commission was all that 
tl^e Grady Company was seeking. That the Grady Com¬ 
pany was acting in its own interest in this regard would 
not preclude it from acting at the same time in the Bank’s 
interest, or certainly would not mean that it was acting 
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against the interest of the Bank. In every transaction in 
which a broker stands to earn a commission he has a selfish 
interest, but this does not align him in opposition to his 
principal if his conduct does not place an added burden 
upon him. 

By granting to the Grady Company the exclusive right 
to sell, the Bank could expect its agent to use his efforts 
to earn a full commission on a sale transaction, if possible 
to do so. It made no difference that its agent happened to 
be one of its directors. The Bank made the appointment 
with knowledge of this. 

In the course of the hearing below, there was a strong 
intimation by the Bank-appellee at one point that the late 
J. Dallas Grady, senior member of the Grady firm, and 
director and member of the Trust Committee of the appel- 
lee-Bank, was somehow betraying his trust or using in¬ 
formation obtained as the result of his Bank relationship 
in a way which was either prejudicial to the rights of the 
Bank or beneficial to his own personal interests. However, 
the cross-examination of President Reilly of the Bank (R. 
234-236) clearly established that the appellee-Bank did not 
want the Trial Judge to view Mr. Grady’s conduct as any¬ 
thing other than that of a highly respected and honorable 
businessman, and appellant assumes that on this appeal the 
matter will not be revived. 

If appellant is correct upon either Point I or Point II, 
supra, this point is unimportant. In other words, if, as a 
matter of law, the Sykes’ exercise of his option came within 
the Bank-Grady “exclusive”, or if the Grady Company, in 
fact, was the real procuring cause of Sykes’ buying the 
property, then the discussion herein is either immaterial 
or academic, or both. 

There is no reason to place emphasis upon the interven¬ 
ing transaction between Mr. Sykes and appellant. Regard¬ 
less of the purpose, Mr. Sykes had a right to exercise his 
option. This, he did. And just as clearly, Mr. Sykes, upon 
acquiring the property by purchase, had the right to resell 
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it to appellant or anyone else. And this, as well, he did. 
It is unimportant that, in order to bring about these re¬ 
sults, Mr. Mattingly carried on negotiations between Mr. 
Sykes and appellant; that Mr. Sykes was induced to act 
for a consideration; that Mr. Sykes originally contemplated 
only to sell or assign his lease to appellant; or that what¬ 
ever steps Mr. Sykes took were dependent upon the con¬ 
clusion of a separate arrangement with appellant. The 
important thing is that through Mr. Mattingly’s efforts, Mr. 
Sykes bought the property. 

It is submitted that the Court below was not justified in 
taking the more narrow view of the transaction. There is 
nothing dishonorable or improper about the dealings be¬ 
tween Mr. Sykes and appellant. It is happily remembered 
that Judge Bailey did not indicate any such impropriety, 
but appellant mentions the fact only to show that there is 
no reason why the arrangement between Mr. Sykes and him¬ 
self should be magnified to the extent of eclipsing the 
legal result which was accomplished solely by the Grady 
Company. 

None of the situations reflected in the following cases, 
decided by this Court, exists in the case at bar: 

Ma/nnix v. Hildreth, 2 App. D. C. 259; 

I Lewis v. Denison, 2 App. D. C. 387; 

Harten v. Loftier, 31 App. D. C. 362; 

Tyssowski v. F. H. Smith Co., 35 App. D. C. 403; 

Rawlings v. Collins, 36 App. D. C. 72; 

Dahlgren v. Story, 39 App. D. C. 29; 

Fox v. Patterson, 43 App. D. C. 484; 

Bradley v. Davison, 47 App. D. C. 266; 

Earll v. Picken, 72 App. D. C. 91,113 F. (2d) 150; 

Bradley , Beall & Howard v. Miller, 76 U. S. App. 

D. C. 27, 128 F. (2d) 320. 
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CONCLUSION. 

Having demonstrated that the Grady Company was en¬ 
titled to a full commission of $3737.50 upon the exercise 
by Mr. Sykes of his privilege of first refusal, either by rea¬ 
son of the “exclusive” brokerage contract which the Grady 
firm held or because the Grady Company procured Mr. 
Sykes as the purchaser, it follows that Mr. Sykes did not 
impose any improper condition in his letter of July 28, 
1941. Therefore, Mr. Sykes validly exercised his option 
and a binding contract was made between him and the 
Bank-trustee for the purchase and sale of the property in 
question. Shea v. Second National Bank, supra. Appel¬ 
lant succeeded to Mr. Sykes rights in equity, and hence can 
maintain this action for specific performance. Lenman v. 
Jones, 33 App. D. C. 7, affirmed 222 U. S. 51, 56 L. Ed. 89. 

It is therefore respectfully submitted that since the Trial 
Judge erred in denying appellant the relief to which he is 
entitled, the judgment below should be reversed with direc¬ 
tions to find in favor of appellant. 

ft OGEE J. WHITEFORD, 

John J. Wilson, 

Attorneys for Appellant. 
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STATEMENT OF CASE. 

These appellees desire to supplement the statement of 
the case by appellant, in the following particulars: 

J1 Dallas B. Grady was a member of the board of directors 
and of the trust committee of the Second National Bank, 
the trustee of the Bowles estate, at the time of the trans- 
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actions here involved. R. p. 223. As agent of the bank, he 
had submitted several offers for the purchase of the prop¬ 
erty in question, all of which had been rejected. R. p. 226. 
On or about July 21, 1941, Shea was advised by Mattingly, 
Grady’s salesman, of the receipt by the bank of the Slater 
offer. They discussed Sykes right to purchase and the pos¬ 
sibility of Shea acquiring the property. This appealed to 
the latter. R. p. 113. Grady sent Mattingly to Hamilton, 
Virginia, to see Sykes. R. pp. 141, 142, 147. Mattingly did 
not tell Sykes that the bank had received an acceptable 
offer. R. p. 149. On his return, Mattingly advised Shea of 
his conference with Sykes. R. p. 143. Dallas fj. Grady, 
after delivery to the bank of his letter of July 23, 1941, 
agreeing to split commissions on the Slater offer with the 
Rust Co., knew of the negotiations being carried on by 
Mattingly with Sykes and Shea, but did not advise the bank 
thereof. R. p. 177. Sykes did not suggest the inclusion in 
his letter of acceptance of the provision that a full commis¬ 
sion should be paid to the Grady firm. R. p. 197. On three 
occasions, the Grady firm characterized its employment by 
the bank as an exclusive agency or exclusive agency con¬ 
tract. App. 62, 63, 64. 

I SUMMARY OF ARGUMENT. 

1. The authority granted Grady was not an exclusive 
right to sell. Such power can only be conferred by clear 
and unequivocal terms indicating the owner’s intention to 
deprive himself of the right to sell to anyone not procured 
by the broker. At most, Grady was given the exclusive 
right to “procure, if possible, offers of purchase • * * and 
to offer and advertise for sale” properties of the bank and 
submit any offers for consideration. The right of the bank, 
as trustee of the Bowles estate, to itself sell the property 
and thus save to the beneficiaries of the trust a broker’s 
commission, should not be denied it unless the language em¬ 
ployed will permit of no other construction. The bank’s 
resolution conferring Grady’s authority is not so clear and 
unambiguous as to require that interpretation. Indeed, the 
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bank was without authority to forego its right to sell, with¬ 
out violating its duty to conserve the trust estate. 

Even Grady’s firm did not consider its authority to be 
an exclusive right to sell, for, on at least three occasions, 
by writing, it characterized its employment as an “ex¬ 
clusive agency” or “exclusive agency contract.” He readily 
agreed to split commissions on the Slater olfer procured by 
the Rust Company. Mattingly, Grady’s salesman, told Skyes 
that his company had the “exclusive agency”. 

2. If, as contended by appellees, Grady’# authority was 
merely an exclusive agency, then the bank had the right to 
sell to anyone not j&*cured by Grady as a purchaser, with¬ 
out incurring any obligation to pay him a commission. In 
these circumstances, the inclusion in Sykes’ letter exercis¬ 
ing his option of the provision that Grady should be paid 
the full commission rendered his acceptance conditional and 
ineffective. 

3. Grady did not procure Sykes as a purchaser. The 
latter, by his lease with Bowles, procured by the Rust Com¬ 
pany in 1937, w T as granted the absolute right to buy upon 
like terms of any acceptable offer received by the bank from 
another source. Either Bowles or the Rust Company 
thereby procured Sykes as a prospective purchaser. And 
it was the Slater offer that compelled Sykes to act under 
his option to purchase. 

4. It was Grady’s duty to practice the utmost good faith 
toward the bank in his negotiations for the sale of the prop¬ 
erty, and to keep his principal fully advised of all facts 
affecting its interest. He could not legally represent Shea 
or Sykes without the consent of the bank, nor could he place 
himself in a position where his self-interest might conflict 
with that of the bank. In this connection, it must be re¬ 
membered that he was a director of the bank and a member 
of its trust committee, which positions placed upon him 
additional fiduciary obligations. 
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5. Shea is here seeking specific performance of the 
alleged contract growing out of the attempted exercise by- 
Sykes of his option to buy. Specific performance is not a 
matter of right, and will not be awarded if there is any vio¬ 
lation of duty by the party seeking relief, or any unfairness 
practiced, either towards the bank or other interested 
parties, in securing the agreement sought to be enforced. 
In other words, a party seeking such relief must come into 
equity with clean hands. 

ARGUMENT. 

3. The authority granted Grady was not the exclusive 

right to sell, but only the exclusive right to procure offers 

and to advertise and offer for sale the properties involved 

and submit anv offer or offers obtained to the bank for 
•> 

consideration. No price was fixed by the bank, and it re¬ 
tained and exercised the right to reject all offers. 

In order to deprive the owner of the right to sell to a pur¬ 
chaser not procured by the broker, an intention so to do 
must appear in clear and unambiguous terms. In the ab¬ 
sence of such unequivocal language the presumption is that 
he retained the right. 

Here the broker, on at least three occasions, in writing, 
described his authority as an exclusive agency rather than 
the exclusive right to sell. His salesman, Mattingly, told 
Sykes that Grady had the exclusive agency for the sale of 
the property". This clearly indicates that so far as the 
broker was concerned, he understood that he did not have 
the exclusive right to sell. Further evidence that this was 
hiis understanding of the extent of his authority is fur¬ 
nished by Grady’s willingness to split his commission on 
the Slater offer. 

In the light of the language employed in creating the 
agency, and the interpretation placed upon it by Grady, can 
it be said that it clearly appears the bank intended to grant 
the broker an exclusive right, rather than an exclusive 
agency, to sell the property? 
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In Rice v. Robertson, 93 Conn. 459, 7 A. L. R. 81, 106 Atl. 
509, it was said: 

“The contract did not give the plaintiff the exclusive 
right of sale. To have this effect, the right must be 
given to 1 lie broker in unequivocal terms or by neces¬ 
sary implication.”— 

In Roberts v. Harrington, 168 Wis. 217, 10 A. L. R. 810, 
169 N. W. 603, the contract creating the agency gave to the 
party of the first part the “exclusive sale” for a period of 
four months. During this period the owner sold to a per¬ 
son whom the broker had unsuccessfully solicited, without 
the knowledge of the owner. It was held the broker could 
not recover, the court saying: 

“Does a contract giving the ‘exclusive sale’ of real 
estate to another preclude the owner from selling while 
the contract is in force? It.is true the words will tech¬ 
nically bear that construction. But when we stop to 
reflect upon the situation of the parties and the object 
sought to be attained, as well as the content of this con¬ 
tract, we should not give it that construction, unless 
the language is so clear and unambiguous as not to bear 
any other. The owner wants to sell his real estate. To 
that end he calls to his assistance one engaged in the 
real estate business, the broker, who becomes his agent 
for that purpose. The relation of principal and agent 
is established. It is obvious that for the protection of 
the agent it is often desirable that he should be the 
exclusive agent, and should be protected against the 
chance of other agents reaping the benefit of his labor 
in securing purchasers; hence arise contracts for ex¬ 
clusive agencies. The idea, however, that the owner 
shall be excluded from the right to sell his own prop¬ 
erty, goes deeper and is so inconsistent with the notion 
of ownership, and the jus dispondendi thereto apper¬ 
taining, that clear and unequivocal language must be 
employed to negative such right. In the present con¬ 
tract, as is usual in such contracts, the broker does not 
bind himself to do anything. He may remain idle for 
the whole duration of the contract, and the owner can¬ 
not, pursuant to any terms thereof, even censure him 
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for his inactivity. He has incurred no obligation to 
act. Whether he does or not is a matter of choice with 
him. Under such a situation, the owner’s right to sell 
1 should not be construed away upon ambiguous lan¬ 
guage. The words ‘exclusive sale’ may well mean ex¬ 
clusive agency to sell, the idea being that the owner 
shall employ no other agent, and that the broker shall 
have the only grant of power to sell that the owner will 
execute; hence he shall have the exclusive sale. It is 
not unusual to hear real estate brokers say, ‘I have the 
exclusive sale of that property’, when all they mean is 
that they have the exclusive agency for its sale. If 
1 spoken words may have that meaning, so may also 
written, for ordinarily language acquires no new or dif¬ 
ferent meaning by being reduced to writing. Hence the 
words ‘exclusive sale’ may be construed to be an inhi¬ 
bition upon the owner to grant to anyone else the 
power to sell, rather than an inhibition upon his own 
right to sell. We so construe them, for in order to 
negative the latter’s right, as before stated, clear and 
unequivocal language to that effect must be employed.” 

In Snook v. Page, 29 Calif. App. 246, 155 P. 107, a suit 
for commission on the sale of real estate, the contract of 
employment recited that the defendants appointed the 
plaintiffs as agents and authorized them to sell the prop¬ 
erty in question within 120 days from the date thereof, and 
eihpowered them ‘‘solely to contract in writing to sell said 
property with the same effect as if plaintiff were present”. 
The plaintiffs made no sale but based their claim to commis¬ 
sion on a sale made by defendants without their aid. 

The court held the plaintiffs were not granted the ex¬ 
clusive right to sell but had only an exclusive agency. It 
said: 

“The first question of importance, then, is whether the 
plaintiffs were constituted the exclusive agents or were 
they given the exclusive right to sell said property. 

If the former only, the rule is well settled that the 
owner has the right to sell the same by his own unaided 
efforts, without becoming liable to the broker for com¬ 
mission ; that the only effect of such contract is to pre- 
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vent the owner from placing the property in the hands 
of another agent and that the owner does not thereby 
relinquish his right to sell the property himself and 
independently of the broker. * * * The right on the part 
of the owner is an implied condition of the agency. 

If it had been the intention to deprive the owner of the 
right to sell, or in case of such sale to create a liability 
for commissions, it could and, no doubt, would have 
been easily and clearly expressed. With such a con¬ 
tingency in view, the parties would have provided that 
4 Snook and Nelson should have the exclusive right to 
sell such property’, or, ‘in case of a sale made bv the 
owner, they should be entitled to the same commissions 
as though made by themselves’. 

The fact is that by the clause under consideration the 
parties were not treating of an actual sale, nor did they 
contemplate any personal participation of the owner in 
the transaction. The language shows that they were 
considering a contract or agreement for the sale rather 
than the sale itself, and such contract made in the ab¬ 
sence of the owner, which, of course, excludes by im¬ 
plication the consideration of what might be done by 
the owner himself in consummating a transfer of the 
property.” 

Here the parties were not treating of an actual sale, nor 
did they contemplate any personal participation of the bank 
in the matter. The language of the bank’s resolution shows 
that they were considering offers to purchase rather than 
a sale of the property. 

In restatement of The Law of Agency, Section 449b, Page 
1058, it is said: 

“A contract to give an ‘exclusive agency’ to deal with 
specified property is ordinarily interpreted as not pre¬ 
cluding competit ion by the principal personally but only 
as precluding him from appointing another agent to 
accomplish the result. * * # A contract to give the ‘ex¬ 
clusive sale’ of specified property ordinarily indicates 
that the agent is to have the exclusive power. The use 
of the words ‘exclusive agency’ or ‘exclusive sale’ is 
not conclusive but, as in other cases involving interpre¬ 
tation, all the circumstances must be considered.” 
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Considering all of the circumstances of the case, includ¬ 
ing the interpretation placed by the broker upon his au¬ 
thority, is it reasonble to suppose that the bank intended 
to deprive itself of the right to sell to Sykes, as its contract 
with him required, or to anyone else not procured by the 
broker, without paying a commission to him? 

2. Grady’s authority was merely an exclusive agency, 
with the rigid retained by the bank to sell to anyone pro¬ 
cured by its unaided efforts, without incurring any obli¬ 
gation to pay him a commission. The exercise of the 
option by Sykes was an event so automatic in character as 
to require the intervention of no one. 

In these circumstances, the inclusion in Sykes’ letter 
exercising his option of the provision that Grady should 
be paid the full commission rendered his acceptance condi¬ 
tional and ineffective. 

On the former hearing of this cause in Shea v. Second 
National Bank , 76 U. S. App. D. C. 406, 409,113 F. (2d) 17, 
this Court stated: 

“Specifically, the important question is what, if any- 
1 thing, was Grady entitled to receive as a sales commis¬ 
sion, upon a purchase by Sykes, resulting from the lat- 
1 ter’s exercise of his option. If, in such an event the 
i former was entitled to receive the full commission, 
then Sykes’ insertion of the condition into his accept¬ 
ance, added nothing beyond what was implicit in the 
offer, and the acceptance was good; if, on the other 
hand, Grady was entitled to only one-half, or any other 
amount less than the whole, then there was no accept¬ 
ance.” 

3. Assuming, however, that the exercise of the Sykes 
option was not an automatic event, nevertheless it is be¬ 
lieved to be clear that Grady was not the procuring cause 
of the Sykes’ offer. The latter, by his lease with Bowles, 
procured by the Rust Co. in 1937, was granted the absolute 
right to buy upon like terms of any acceptable offer re¬ 
ceived by the bank from another source. Either Bowles or 
the Rust Co. thereby procured Sykes as a prospective pur- 
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chaser. And it was the Slater offer that compelled Sykes 
to act under the option in the lease. 

After the bank accepted the Slater offer, subject to 
Sykes’ right under his option, which fact was known to both. 
Shea and Grady, the latter undertook, without notice to the 
bank, and in the interest of himself and Shea, to induce 
Sykes to exercise his option to purchase and, if successful, 
convey the property to Shea. As an inducement to Sykes, 
Shea agreed to pay him $4,000.00 and Grady, through his 
salesman, Mattingly, promised to contribute an additional 
$500.00 out of the commission he expected to receive from 
the bank if Sykes exercised his option. Then either Shea 
or Grady, or both, required Sykes to include in the letter 
exercising his option, the provision that the bank must pay 
a full commission to Grady. App. p. 49. 

Since the bank already had an acceptable offer from 
Slater and, under the lease provision, could exact no higher 
price from Sykes, there would seem to have been no occa¬ 
sion, so far as the bank was concerned, for Grady to do any¬ 
thing to induce Sykes to exercise his option. The object 
of Grady’s employment had been accomplished when he, 
through the Rust Co., secured the Slater offer. The bank 
was entirely indifferent as to whether Sykes exercised his 
option. As said by the court below, what Grady thereafter 
did was more in the interest of Shea and Sykes than the 
bank. 

It seems clear from the evidence, both oral and written, 
that Grady at this point abandoned his representation of 
the bank and was thereafter acting in his own interest to 
secure a larger commission, and as the agent of either Shea 
or Sykes or both in his endeavors to induce Sykes to exer¬ 
cise his option to purchase and convey to Shea. 

4. It was Grady’s duty to practice the utmost good faith 
toward the bank in his negotiations for the sale of the prop¬ 
erty, and to keep his principal fully advised of all facts 
affecting its interest. He could not legally represent Shea 
or Sykes without the consent of the bank, nor could he place 
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himself in a position where his self-interest might conflict 
with that of the bank. In this connection, it must be remem¬ 
bered that he was a director of the bank and a member of 
its trust committee, which positions placed upon him addi¬ 
tional fiduciary obligations. 

He did not disclose to the bank that he was negotiating 
with Shea and Sykes in an endeavor to induce Sykes to 
exercise his option and thereby secure to himself a larger 
commission and a conveyance of the property to Shea. He 
also failed to advise the bank of the contracts between Shea 
and Sykes by which Sykes agreed to exercise his option to 
purchase and convey to Shea. He likewise failed to dis¬ 
close the fact that his salesman, Mattingly, had agreed to 
pay Sykes $500.00 out of the commission he expected to 
receive from the bank to enable Shea to make the deal. 

In the light of his actions, can it be said that he exercised 
thJat high degree of good faith required of his position? 

In Harten v. Loffler, 31 App. D. C. 362, 368, this Court 
said: 

“On the other hand, it is a thoroughly well-estab- 
; lished principle that, out of consideration for human 
weaknesses, the law will not permit such brokers, and 
others occuping fiduciary relations, to put themselves 
in a position where they are subject to the demands of 
conflicting duties. Without at least the full knowledge 
and consent of both vendor and vendee, even if then, 
one cannot act as the agent and representative of both 
in the same transaction. * * * These duties are so irre- 
' concilable and conflicting that they cannot be per¬ 
formed bv the same agent without danger that he will 
1 sacrifice the interests of one to the other, or both to 
his own when his commission is dependent upon the 
consummation of the sale. If he so acts as the agent 
of each without the "knowledge of both, he is clearly 
guilty of a breach of his contract, and commits a fraud 
1 by his concealment. A contract under such conditions 
is contra bonos mores, and the law, acting in harmony 
with morals, will refuse to enforce it.” (Emphasis 
supplied) 
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Again, in Rawlings v. Collins, 36 App. D. C. 72, 77, it is 
stated: 

“On the other hand, the principal will be protected 
against any concealed, undisclosed action on the part 
of the agent, whereby the agent or anyone whom he 
secretly represents may secure an unfair advantage or 
occupy a position where a possible fraud might be per¬ 
petrated. The actual commission of fraud in such case 
is not necessary. If one of the parties has created a 
situation affording an opportunity for its perpetration, 
whether fraud in fact exists or not, courts of equity 
will refuse to extend such party any relief. This is 
especially true where the agent and the purchaser are 
either the same person or acting in collusion. 
(Emphasis supplied) 

And in United States v. Carter, 217 U. S. 286, 306, 54 L. 
ed. 769, 776 the Supreme Court said: 

“And it is a rule of universal application that no one 
having such duties to discharge shall be allowed to 
enter into engagements in which he has, or can have, 
a personal interest conflicting, or which possibly may 
conflict, with the interests of those whom he is bound 
to protect. 

So strictly is this principle adhered to, that no ques¬ 
tion is allowed to be raised as to the fairness or unfair¬ 
ness of a contract so entered into. 

It is obviously, or may be, impossible to demonstrate 
how far in any particular case the terms of such a con¬ 
tract have been the best for the intei’est of the cestui 
que trust, which it was possible to obtain. 

It may sometimes happen that the terms on which 
the trustee has dealt or attempted to deal with the 
estate or interests of those for whom he is a trustee 
have been as good as could have been obtained from 
any other person,—they may even at the time have 
been better. 

But still so inflexible is the rule that no inquiry on 
that subject is permitted. The English authorities on 
this head are numerous and uniform.” 
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In these circumstances it seems obvious that Grady for¬ 
feited any right he may otherwise have had to a commission 
on a sale to Sykes. 

5. In this cause, Shea is seeking specific performance of 
the alleged contract growing out of the attempted exercise 
by Sykes of his option to buy. 

It is well settled that the remedy of specific performance 
is not a matter of right and will not be granted if there is 
any violation of duty by the party seeking relief, or any 
unfairness practiced, effecting the interests of others con¬ 
nected with the transaction, in securing the agreement 
sought to be enforced. The party seeking such relief must 
be able to show that his conduct has been clear, honorable 
and fair. 

In Mannix v. Hildreth , 2 Appeals D. C. 259, 274, 275, this 
Court said: 

“And any attempt to occupy the relation of agent to 
two persons whose interest conflict, whether with or 
without notice to them, is to be condemned as contrary 
to good morals and the principles of equity. * * * In the 
1 exercise of a sound discretion, courts of equity will 
i always decree specific performance in plain cases of 
1 contract, and have no right to refuse it arbitrarily or 
capriciously: but they will never do so when. independ¬ 
ent of the contract, circumstances are developed which 
would render it unjust, or tend in the slightest degree 
' to encourage deception (Emphasis supplied) 

In Howe v. Chmielinski , 237 Mass. 532, 536, 130 N. E. 56, 
it was said: 

“A plaintiff who has engaged in inequitable conduct 
having an immediate and necessary relation to the mat¬ 
ter for which he seeks relief will not be aided by a court 
1 of equity, and it is wholly immaterial in the case at har 
1 that the defendant also an undisclosed participant has 
not been harmed, but generally benefited.’* 

In Banaghan v. Malaney, 200 Mass. 46, 49, 85 N. E. 839, 
it was said: 
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“It is true that the agreement was good and sufficient 
upon its face; the defendant was legally competent to 
make it; and it was not obtained by such fraud or mis¬ 
representation as would give the defendant a right to 
avoid it. But this is not enough to entitle the plaintiff 
as a matter of right to enforce specific performance. 
His right to this remedy is not an absolute one. It 
rests in the sound discretion of the court. It may be 
refused to one who has been guilty of any unfair con¬ 
duct or has taken any inequitable advantage of the 
other party to the agreement, even though there is no 
sufficient ground for the rescission of the agreement.’’ 

In Shikes v. Gabelnick, 273 Mass. 210, 173 N. E. 495, the 
court said: 

“But if there is fraud, deceit, a failure to do equity, 
or inequitable conduct, though not enough to deprive 
the plaintiff of his right to damages, a sound judicial 
discretion resting on established principles of equity 
require a refusal of specific performance. A court 
of equity does not lend its aid to parties who them¬ 
selves resort to unjust and unfair conduct.” 

In Rudisill v. Whitener, 146 N. C. 403, 59 S. E. 995, 15. 
L. R. A. (N. S.) 81, 89, the court quoting from Professor 
Eaton said: 

“Where the aid of a court of equity is sought by way 
of specific performance, * # * the principles of ethics 
have a more extensive sway than wffiere a contract is 
sought to be rescinded. Where a party calls for specific 
performance, he must, at every stage of the trans¬ 
action, be free from imputation of fraud or deceit, and 
show that his conduct has been clear, honorable, and 
fair.” 

See also Kelly v. Central Pacific R. R. Company, 74 Calif. 
557, 16 P. 386, 5 Am. St. R. 470, 474. 

Shea, with full knowledge of the agency of Grady and 
the fact that the bank had accepted the Slater offer, subject 
to the right of Sykes, enlisted the assistance of Grady to 
endeavor to secure an assignment of Sykes’ right or, if that 
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could not be accomplished, to obtain from Sykes an agree¬ 
ment to exercise his option and reconvey the property to 
Shea. To induce Sykes to exercise his option, Shea agreed 
to provide him with the necessary funds and also to pay 
Sykes $4,000.00 for a conveyance of the property. Grady, 
through his salesman, Mattingly, as a further inducement 
to Sykes, agreed to pay him $500.00 out of the commission 
Grady expected to receive from the bank. These arrange¬ 
ments were all reduced to writings to which Shea, Sykes 
and Mattingly were parties. 

Notwithstanding the fact that Grady was a director of 
the bank, a member of its trust committee and its confiden¬ 
tial agent, he failed to disclose to the bank his secret nego¬ 
tiations with Shea and Sykes. Clearly, this conduct on the 
part of Grady was a breach of his duty to the bank and dis¬ 
entitled him to any commission, without regard to whether 
the bank sustained any injury by reason of such breach of 
duty. And since Shea was an active participant in these 
transactions, he, of course, is equally chargeable with in¬ 
equitable conduct in that regard. 

Although in eases of this character it is unnecessary for 
the defendant to show that he has been injured by the 
breach of duty, it would seem clear that here the bank, had 
it accepted the Sykes’ offer, might very well have been ex¬ 
posed to a claim by the Rust Company for a commission as 
thb procuring cause of a sale made to either Sykes or # 
Slater, as well as a claim by Slater for breach of its con¬ 
tract to convey to him. 

But for the interference of Grady and Shea and the prom¬ 
ised payment by Mattingly to Sykes of the additional 
$500.00, the latter would not have attempted the exercise 
of his option and the Slater purchase would have been con¬ 
summated, without exposing the bank to liability. 

From the foregoing, it seems obvious that Shea was 
guilty of an unlawful interference, not only with the rela- 
tibns between Grady and the bank, but as well with those 
between the bank, Sykes, the Rust Company, and Slater. 
Hence, he does not come into court with clean hands and is 
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not entitled to its aid in the consummation of such an in¬ 
equitable transaction. 

An examination of the cases cited by the appellant in sup¬ 
port of his contention that the authority granted the Grady 
firm was an exclusive right to sell will'disclose that the 
language employed in each of those cases was so entirely 
different from that here used, that those authorities are 
neither persuasive nor controlling here. 

It is accordingly submitted that the judgment of the court 
below was right and should be affirmed. 

Joseph T. Sherier, 

J. Allan Sherier, 


Attorneys for Appellees, 
Thomas G. Slater and 
H. L. Rust Company. 
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COUNTER STATEMENT OF THE CASE. 

In general, the statement of the case contained in appel¬ 
lant’s brief is correct, but we deem it important that the 
following additional facts, which appear in the appendix 
or the transcript of record be also considered. 
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The lease to Sykes was made through the H. L. 
Rust Company which approved and secured the execution of 
it by Mr. Bowles. The Rust Company before the date of 
the lease was authorized and acted generally as agent for 
Mr. Bowles with regard to his real estate prpoerties, rent¬ 
ing, managing and operating the same as his only agent. 
(App. 77.) 

The motion quoted on page 3 of appellant’s brief was 
passed by the Trust Department Committee of which Mr. 
J. Dallas Grady was a member, and he was present when 
it was passed. (App. 77-78.) 

'In addition to the facts stated in appellant’s brief re¬ 
garding offers submitted to the Bank-Trustee by Mr. J. 
Dallas Grady, the following facts should be noted. 

On July 11, 1941 Mr. Grady submitted an offer from the 
appellant dated July 11, 1941 for $115,000.00 cash which 
was rejected. On July 16, 1941 Mr. Grady submitted to¬ 
gether two offers, one for $117,500.00 cash of the appellee 
Thomas G. Slater which came to Mr. Grady from the appel¬ 
lee H. L. Rust Company, and another for $118,000.00 cash 
of the appellant. This Slater offer was received by Mr. 
Grady that day just before the Board of Directors of the 
Bank-Trustee met; he thereupon instructed his salesman 
John D. Mattingly to obtain a higher offer from appellant 
which Mattingly did being the above mentioned offer of 
$118,000.00 and Mr. Grady delayed going to the meeting of 
the directors until he got this offer. He arrived late at the 
meeting and presented to the directors these two offers. 
The directors were not informed of Mr. Grady’s special 
efforts to obtain the appellant’s offer of $118,000.00, and 
after lengthy discussion adopted the following minute and 
resolution : 

“The president reported receipt of two offers; one 
by Thomas G. Slater in the amount of $117,500; one by 
James McD. Shea of $118,000.00, both received through 
the office of J. Dallas Grady & Son, for the Bowles Es¬ 
tate property at 1701 Kalorama Road. Lengthy dis¬ 
cussion was had relative to same. 
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“On motion of Mr. Wolf, seconded by Mr. Hartz, the 
following resolution was adopted: 

“Resolved: That the two offerers for the property 
known as 1701 Kalorama Road, be informed through 
J. Dallas Grady & Son, who submitted the offers in 
their behalf, that tlieir respective offers are under con¬ 
sideration, and that the bank has obtained additional 
appraisals amounting to more than the amounts offered 
by them for the property. An offer of not less than 
$120,000.00, unconditional and all cash, will be accepted, 
subject to the provisions of the existing lease to the 
premises, dated October 30, 1937, signed by Eugene 
E. Sykes and J. J. Bowles, and the right of refusal 
therein granted to said Sykes. Pending receipt of any 
offer for $120,000.00 or better in accordance with the 
above, the Board shall have the power to withdraw this 
price. 

“All offers are to be received through J. Dallas 
Grady <£ Son, heretofore given exclusive right to sell 
by Board resolution, and not over regular real estate 
board commission is to be paid. 

“All offers to be addressed to J. Dallas Grady <& Son 
and delivered to the office of the President of this bank, 
1331 G Street, N. W., during banking hours, and not 
later than two o’clock, p. in. on Monday, July 21, 1941. 

“A certified check for $5,000.00 payable to the order 
of The Second National Bank, Trustee under the will 
of John J. Bowles, deceased, is required as deposit to 
accompany any offer so made. If more than one offer 
of identical amount is received in accordance with the 
foregoing, the Board of the bank shall have the power 
to choose, accept or refuse any offer as it deems best.” 
(Italics supplied.) 

Mr. Grady did not vote on this resolution. Copies of it 
were sent to him and to H. L. Rust Company. 

Referring to the third paragraph on page 3 of appellant’s 
brief, the offer of the appellee Slater which was delivered 
to the Bank-Trustee by the Rust Company was addressed 
to the Grady firm in care of the bank, as required by the 
resolution quoted above and was in amount an increase of 
$3750.00 over the Slater offer of July 16th. Appellant 
merely resubmitted to the Bank-Trustee through the Grady 
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firiii his offer of July 16th redated July 21st without in¬ 
creasing the amount thereof. (App. 79, 80 and R. 112, 
138—Exhibits M, 0, and P.) 

Referring to the last paragraph on page 3 of appellant’s 
brief, Mr. Mattingly’s own testimony should be noted in 
which he states that he asked Mr. Sykes if he would sell his 
lease and he quotes Mr. Sykes as saying “now I might be 
interested in buying the property, and you might as well 
represent me as anybody else.” (Italics supplied.) (R. 
142.) He also testified on the same page that he then knew 
that the offer of the appellee Slater had been submitted to 
the bank. 

The citation to page 191 of the record does not support 
the statement at the end of the first paragraph on page 4 
that “Mr. Mattingly told Mr. Sykes that His company had 
the exclusive agency”. The statement there made is that 
Mr. Mattinglv told Mr. Svkes that “lie was the Gradv Com- 
pany’s agent and he had a purchaser” and the purchaser 
mentioned was the Bliss Properties or Bliss Estate. The 
whole of page 191 should be read and not merely the two 
questions and answers shown in the footnote on page 4 of 
appellant’s brief. 

1 The salesman Mattingly, before refiling the appellant’s 
offer of $11S,000.00 as a sealed bid on July 21, 1941 dealt 
with Mr. Sykes and with appellant in efforts to bring about 
a deal in which the appellant would acquire the lease 
owned by Mr. Sykes. (R. 141-143 and 150-151.) The Grady 
firm sent him to see Sykes (R. 141, 147) but did not inform 
the Bank-Trustee of this. (R. 170, 177.) Mr. Sykes fixes 
the date of his second meeting with Mattingly as the day 
of Mr. J. Dallas Grady’s death and the place as the Grady 
office * * * in Mr. Mattingly’s office. This was after July 
21st. As shown by the testimony of Mr. Reilly, Mr. Grady 
was found to be gravely ill immediately after July 21. (R. 
148-150 and 230.) 

Referring to the pargraph constituting the lower half of 
page 4 of appellant’s brief and the first two lines on page 
5 the occurrences described were secretly conducted by Mr. 
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Mattingly and he never communicated the facts thereof to 
the Bank-Trustee. He was dealing only with Mr. Sykes 
and Mr. Shea. (R. 170.) 

Referring to the paragraph beginning in the third line 
of page 5 Mr. Sykes testified that he received the Bank- 
Trustee’s letter dated July 23 on Saturday, July 26th at 
9:45 A.M. (R. 197,198.) ' 

Referring to the quoted sentence at the foot of page 6 
of appellant’s brief, Mr. Sykes testified that he did not sug¬ 
gest the inclusion in his letter of acceptance of July 28,1941 
of the provision that a full commission would be paid the 
Grady firm. (R. 197.) 

The Grady firm described their authority to represent 
the Bank-Trustee as an “exclusive agency” as follows: 

1. In letter of July 23 to the Bank-Trustee agreeing to 
divide commission, they called it “the exclusive agency for 
a limited time”. (App. 62.) 

2. In the Cross Claim, as “an exclusive agency contract”. 
(App. 64.) 

Referring to the middle of page 7 of appellant’s brief: 
The new offer of $125,000.00 was submitted after the ex¬ 
clusive agency of the Grady firm had expired. 

SUMMARY OF ARGUMENT. 

The authority given by the Bank-Trustee to the Grady 
firm was specific and clear and is limited to the language 
employed in the resolution of its board of directors, “Mr. 
J. Dallas Grady was authorized to procure if possible, 
offers of purchase * * * and that he be and is hereby 
granted the exclusive right to offer and advertise for sale 
* * * for a period of sixty (60) days from June 4, 1941 
and submit any offer or offers obtained”. 

The great weight of authority is to the effect that as the 
above language does not clearly confer on Grady the “ex¬ 
clusive right to sell”, and contains no language depriving 
the Trustee of the right to sell, the Trustee had retained 
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that right, as it was its duty as a Trustee to do, in order 
to obtain the highest possible price for the benefit of the 
eestuis que trust. 

Thus the Grady firm was employed by the Trustee only 
to obtain and “submit” to the Trustee an acceptable offer 
for the property and when an offer so submitted was ac¬ 
cepted by the Trustee the agent had no further duty or 
authority and certainly could not properly negotiate with 
some other bidder for the purpose of bringing about a con¬ 
flict with the bid already so accepted which at the agent’s 
instance the Trustee had become bound to satisfy by con¬ 
veying the property in due course. Anything the agent did 
thereafter was in violation of his duty to the trust estate. 

The appellee Sykes was not found and produced as a pur¬ 
chaser by the Grady firm. He obtained his right to buy in 
1^37 in the lease which was negotiated by him and the Rust 
Company, agent for the decedent Mr. Bowles, who in his 
will appointed the Bank-Trustee, appellee herein. 

The Grady firm as the Trustee’s agent, having already 
produced an offer and it having been accepted by the Trus¬ 
tee, had no authority to deal with Sykes as the Trustee’s 
agent. 

After the Slater offer was brought to the Bank-Trustee 
by the Grady firm and by that firm delivered to the Trus¬ 
tee the Grady firm by its letter dated July 23, 1941 au¬ 
thorized the Trustee to accept the offer and divide the com¬ 
mission between it and the Rust Company. Thereupon the 
Bank-Trustee accepted the Slater offer and was precluded 
from considering any further offer of any other person, 
excepting only an exercise by Sykes of his right to buy if 
he should do so. No agent was necessary nor employed by 
the Trustee in respect to any action which Sykes might 
take under and pursuant to the option in his lease. There¬ 
fore the condition in the Sykes letter requiring that a full 
commission be paid to the Grady firm was of no effect what¬ 
ever. So far as the trust estate held by the bank is con¬ 
cerned that statement vitiated the Sykes offer to exercise 
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his right to buy. In the language of the court below, “there 
was no proper exercise of this option”. 

ARGUMENT. 

In appellant’s brief the ARGUMENT begins by treating 
the transaction between the Grady firm and Mr. Sykes as if 
it were a deal in which a single purchaser was obtained by 
the Grady firm as agents of the Bank-Trustee. In so treat¬ 
ing the matter counsel for appellant has ignored the fact 
that prior to such dealings the Grady firm had completed 
its duties under its employment. It had produced the buyer 
Slater through its dealings with another broker the Rust 
Company. In our view of the case it is not necessary to 
consider who produced Mr. Sykes and persuaded him to 
exercise his option to take the place of the purchaser Slater 
already delivered and accepted, subject only to what Sykes 
might do as option holder. 

The Court below appears to have taken our view’ on this 
matter w’hen it stated as follow’s: 

“What Mr. Mattingly did was, not so much to per¬ 
suade Sykes to exercise his option for Sykes’ benefit 
but as an incident to his w*ork in undertaking to get 
Sykes to sell his option. He might have been entitled 
to some commission from Sykes for the sale of his 
property, or if he represented the purchaser, from the 
purchaser, but I do not think that had anything to do 
with the original sale and the original w*ork w*hich w’as 
performed by the agents of the bank in procuring a 
purchaser who w*as willing to pay a certain amount for 
the property; and that w’here Sykes had an option to 
purchase it, Sykes had the right to purchase it. There 
w r as no need of any agent to induce him to exercise that 
option. That w*as of no benefit to the bank at all.” 

If we are correct in our view* that the Grady firm com¬ 
pleted its w T ork and duties w r hen it produced through the co¬ 
operation of another broker the offer of Slater and by its 
letter consenting to divide the commission on that offer 
caused the bank to accept that offer, subject only to the out- 
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standing option, the questions raised by this court which 
are set forth on pages 11 and 12 of the appellant’s brief re¬ 
quire no answer. 

However, as this court may desire to explore those ques¬ 
tions further, we respond to the four points argued in the 
brief of appellant as follows: 


I. 

This Point I is stated by appellant as “Sykes option was 
within the Grady Company’s exclusive right to sell”. The 
question is really what was the nature and extent of the 
exclusive agency given the Grady firm by the resolution of 
the bank’s Board of Directors of June 4, 1941. 

This resolution is correctly quoted at the top of page 3 of 
appellant’s brief and is as follows: 

“On motion of Mr. Colladay, duly seconded and car¬ 
ried, Mr. J. Dallas Grady was authorized to procure, 
if possible, offers of purchase for all remaining real 
properties in the Bowles Estate and submit same, and 
that he be and is hereby granted the exclusive right to 
offer and advertise for sale all of the said properties 
for a period of sixty days from June 4, 1941 and sub¬ 
mit any offer or offers obtained.” (App. 60) 

It will be noted that, while the entry shows the granting 
of an exclusive right for sixtv davs with reference to the 
unsold properties in the Bowles Estate, that right was ex¬ 
pressly limited to offering and advertising the said prop¬ 
erties for sale and to submitting any offer or offers ob¬ 
tained. 

The letter of June 6, 1941, written to J. Dallas Grady 
pursuant to that action of the Trust Department Commit¬ 
ted, while it erroneously relates the aforementioned exclu¬ 
sive right only to the Olympia Apartments, carefully fol¬ 
lows the language of the above minutes entry as to the limi¬ 
tations upon the authorization. (App. 61.) 

From the foregoing it is unmistakeably clear that the 
authority granted by the Bank-Trustee was not what is 
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usually called an exclusive right to sell and did not entitle 
the Grady firm to commission on a sale made by any means 
whatever. The letter also apprised the Grady firm that the 
H. L. Rust Company was contacted to the properties as 
managing rental agent. It knew said company also was in 
the real estate sales business. 

As pointed out by this court in its prior opinion: it is 
well settled that an exclusive agent to sell is not entitled to 
a commission on a sale made by the owner unaided, in the 
absence of an agreement to the contrary; but such authority 
could have been conferred as would entitle the Grady firm 
to receive a commission in the event of sale to any one, in¬ 
cluding Sykes, by anyone, including the Bank-Trustee. 

The cases generally, including those cited by this Court 
in its opinion of November 30, 1943, show a prevailing dis¬ 
tinction to be drawn between (1) authorizations to brokers 
which entitle the broker to a commission on a sale made by 
him or by any other broker or by the owner to a purchaser 
procured by the broker, but which do not preclude the owner 
from making a sale to anyone not procured by the broker, 
and (2) authorizations to brokers which preclude 
any sale of the property by anyone, including the 
owner, without entitling the broker to the regular 
commission thereon. The terminology usually applied 
classifies the first group as “exclusive agencies to sell”, 
and the second group as “exclusive rights to sell”. It is 
important, however, to avoid indiscriminately following 
these mere labels; for examination of the decisions shows 
that what the Court must carefully determine is whether, 
from the exact terms and nature of the authorization under 
consideration, it is reasonably and equitably to be said that 
the owner intended to and did abdicate that right of dis¬ 
position of his property which is an inherent legal element 
in his property rights of ownership. 

Thus, in Domhue v. Reiner Co., 46 R. I. 302, 127 Atl. 359, 
360-361, the broker was given “the exclusive agency for 
sale of the above” (stores) for a specified time and specified 
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commission “for securing a customer”. The Court stated 
the rule to be that an owner is not liable for commission 
unless there is a specific contract giving that right regard¬ 
less of who makes the sale, or unless the owner sells through 
another broker, and said that the language of this authori¬ 
zation was insufficient to preclude the owner from making 
a sale himself. 

In Des Rivieres v. Sullivan (Mass.), 142 N. E. Ill, 112, 
where a broker held a letter from the owner employing him 
as exclusive agent to sell certain houses at a certain price 
and commission, the commission to be paid in any event 
when a sale should be consummated, the Court held that the 
authorization did not deprive the owner of power to sell, 
herself, without liability for commission (provided the pur¬ 
chaser was not procured by the broker), construing the 
words “in any event” to mean that the owner should be 

liable for commission onlv if the broker was the efficient 

•> 

cause of the sale. 

On the other hand, in Hayes v. Clark, 95 Conn. 510, 111 
Atl. 7S1, 7S4, the owner gave the broker an authorization 
in writing as sole agent for a definite time and went further 
and agreed to report all offers to the broker and that the 
broker should have a commission on any offer accepted 
whether through him or not; and there the Court held that 
the owner had gone to the extent of surrendering the right 
to make a sale himself during the term of the authorization 
and that the broker was entitled to a commission on such a 
sale. 

Likewise, in Stevenson Co. v. Oppenheimer, 91 N. J. L. 
479^ 104 Atl. 88, where the owner, in writing, constituted the 
broker the sole selling agent and then went further and 
agreed to pay him a commission “whenever the said prop¬ 
erty should be sold”, the Court held that the broker was 
entitled to a commission on a sale made by the owner, since 
the language of the contract was emphatic and specific and 
without qualification and amounted to a specific agreement 
limiting the operation of the general rule. 
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Again, in Bitch v. Robertson, 93 Conn. 459, 106 Atl. 509, 
7 A. L. R. 81, the rule was stated to be that an exclusive 
right of sale must be given to the broker in unequivocal 
terms or by necessary implication; and it was held that the 
contract did not give the broker such right. See, also, Faith 
v. Meisetschlager, 45 Cal. App. 7,187 P. 61. 

On the other hand, in Kim met v. Shelly, 130 Cal. 555, 62 
Pac. 1067, the California court took the opposite view where 
the owner agreed to make the broker his exclusive agent for 
thirty days or until revocation in writing and to pay a com¬ 
mission upon a sale made by him, or by anyone else, includ¬ 
ing the owner, and held the broker entitled to commission 
upon the sale made by the owner. 

To the same effect is the pronouncement of the Court in 

Hammond v. Man, (Wash.) 124 Pac. 377, 40 L. R. A. (X. S.) 

1142, 1144, where, in holding that the authority given the 

broker did not entitle him to commission on a sale made bv 

•> 

the owner, the Court noted that many cases go so far as to 
hold that, if the contract provides an exclusive right in the 
broker to sell but does not in terms inhibit the owner from 
selling, the owner may sell direct to one not a customer of 
the broker, and said: 

“It is only where an exclusive agency is granted upon 
sufficient consideration, or it is plainly the intent of 
the parties that the agency shall be exclusive, that the 
principal is liable when he makes the sale on his own 
account.” 

See also Burch v. Hester, (Tex.) 109 S. W. 399. 

In Roberts v. Harrington, 168 Wis. 217, 169 X. W. 603, 
10 A. L. R. 810, 811, the Court considered an agreement in 
writing by the owner giving the broker “the exclusive sale 
of” his farm for a specific period, during which time the 
owner made a sale without knowledge that the broker, 
though unsuccessfully, had endeavored to interest the pur¬ 
chaser. The Court, while commenting that the words might 
technically bear the construction that the owner was pre- 
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eluded from selling, asserted that the contract should not 
be given that construction unless the language was so clear 
and unambiguous as not to bear any other; and it said: 

“The idea, however, that the owner shall be excluded 
from the right to sell his own property, goes deeper, 
and is so inconsistent with the notion of ownership and 
the jus dispouendi thereto appertaining; that clear and 
unequivocal language must be employed to negative 
such right.’’ 

1 

Consistently with this principle, the Wisconsin Court, in 
Greene v. Minn. Billiard Co ., 170 Wis. 597, 176 N. W. 239, 
held, on the other hand, that an agreement providing for 
commission if the property should be sold or exchanged 
before termination of the agreement, regardless of who 
should negotiate the sale, was legal and bound the owner 
to pay the commission to the broker on a sale made by the 
owner. 

In Metcalfe v. Kent (1898), 104 Iowa ,487, 73 N. W. 1037, 
there was a written contract in which the owner “hereby 
gives second party the exclusive right to sell his farm” and 
which went on to specify prices and a commission to be 
paid on any sale. This authorization was held to give the 
broker the exclusive right to sell for the term named and 
to entitle him to the stipulated commission on any sale 
made (including sale by the owner) during that time. 

In Hedges Co. v. Shanahan (Iowa 1922), 190 N. W. 957, 
958, however, though the contract specified “I hereby give 
thfem the exclusive right to sell” and named the price and 
commission, it did not go further as in the Metcalfe case; 
and the Court held that this gave the broker the exclusive 
agency for the sale but did not per se prevent the owner 
from selling. The Court distinguished the Metcalfe case 
on the basis of the provision there for a commission to be 
paid in any event, and it said: 

“The right of an owner to sell his own property is an 
incident of the right of property and arises by implica¬ 
tion in every contract of agency for sale unless the 
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clear and unequivocal language of the contract nega¬ 
tives such right. It is a reserved right of the owner, 
consonant with the theory of property, and ‘no contract 
should be construed to its defeat if it will fairly hear 
a construction consonant therewith.’ ” (citing cases) 

The only case located which deals with an authorization 
to offer property for sale, as distinguished from the usual 
authorization to sell is In gold v. Symonds (Iowa 1904), 99 
N. W. 713, 714. Moreover the facts somewhat resemble 
those of the case at bar. There the authorization read that 
the broker “is exclusively authorized to procure a pur¬ 
chaser for the above described property for 12 months from 
date”; it even went further than the case at bar, however, 
and provided that “in case a sale or exchange is nego¬ 
tiated at the price above named, I will pay $150 commission 
to said Ingold”. The broker (Ingold) advertised and at¬ 
tempted to find a purchaser. Before he found one, the 
owner advertised and sold at public auction for a lower 
price. The trial court instructed the jury that the broker 
had the exclusive right to find a purchaser and that, unless 
he had waived it, his contract had been breached. The 
appellate court conceded that the broker had “exclusive 
authority to find a purchaser” but sharply distinguished 
the situation, saying that he did not have “the exclusive 
sale of the property”. It said: 

“The right of an owner to sell his own property is an 
implied condition of every contract of agency, and un¬ 
less expressly negatived, will prevail. * * * None of 
the cases relied upon by appellee on this proposition 
are in point. In each of them the agent was given ex¬ 
clusive authority to sell.” 

See also III Williston on Contracts (Rev. Ed. 1936) Sec. 
623; Restatement, Contracts (1932), Sec. 235-E; 72 App. 
D. C., 293-298; 113 F. (2nd) 525, 530. 

In Restatement of the Law—Agency—(1933), Sec. 449 b., 
it is stated that: 
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“A contract to give an ‘exclusive agency’ to deal with 
specified property is ordinarily interpreted as not pre¬ 
cluding competition by the principal personally but only 
as precluding him from appointing another agent to 
accomplish the result. * # * The use of the words 
‘exclusive agency’ or ‘exclusive sale’ is not conclusive 
but, as in other cases involving interpretation, all the 
circumstances must be considered.” 

See also the annotation following the decision in Roberts v. 
Harrington in 10 A. L. R., 814. See also Ettingcr v. Loux, 
96 X. J. 522, 115 Atl. 384; 20 A. L. R. 1265, and annotation 
following the decision in this case, page 1268 of 20 A. L. R. 

Looking, now, at the language used by the Bank-Trustee 
in its authorization to the Grady firm, it is obvious that this 
authorization cannot reasonably and equitably be said to 
have amounted to an abdication of the Bank-Trustee’s in¬ 
herent right, as owner, to make a sale of the property which 
it owned, in fiduciary capacity, for the benefit of those ulti¬ 
mately interested in the trust estate. What the trustee did 
was to give exclusive authority to solicit offers and to submit 
them for consideration. There is no suggestion in the au¬ 
thorization that the Grady firm was to receive commission 
on sale of the property regardless of the manner in which 
such sale should come about. Plainly, all that was contem¬ 
plated, and all that was authorized, was that the Grady 
firm should be the Trustee's only authorized agent to solicit 
offers. The Trustee did not even commit itself to accept 
any offer which the Grady firm might secure during the 
term provided. No price for the property or terms of sale 
were even suggested. All that was done was to say to 
Grady, in effect, “You, for sixty days, shall be our only 
authorized agent to solicit and submit offers; if vou brinsr 
us a purchaser and we, in the exercise of our fiduciary dis¬ 
cretion as Trustee of the estate, make sale to him, you shall 
have the regular rate of commission on that sale.” 

Not alone the language used in the authorization requires 
this construction; the surrounding circumstances and con- 
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duct of the parties demonstrate its correctness. The record 
shows, and it is not disputed, that during the term of this 
authorization various offers to purchase were solicited and 
submitted by the Grady firm, among them one in the name 
of Mr. Shea dated July 11, 1941, to purchase the property 
for $115,000.00 cash, of which $1,000 cash was offered as 
deposit, subject to the existing lease to Eugene E. Sykes, 
but that each of the offers received was rejected until there 
was submitted by H. L. Rust Company the offer of Thomas 
G. Slater dated July 21, 1941, addressed to the Grady firm 
in care of the Bank-Trustee, to purchase the property for 
$121,250.00 cash, of which $5,000.00 was submitted as a de¬ 
posit. (App. 79 and 80.) Plainly, the Grady firm recog¬ 
nized that the Trustee had reserved unlimited discretion as 
to what offer it should accept, if any. 

Moreover the conduct of the parties with respect to the 
said Slater offer is fully consistent with the same conclu¬ 
sions. As pointed out by this Court on the prior appeal, 
the parties recognized, when the Rust Company brought 
the Slater offer to the Trustee, that the Grady firm was 
entitled to receive a commission, not only on a sale pro¬ 
duced by it, but on a sale which resulted from an offer pro¬ 
duced by another broker. As already pointed out the au¬ 
thorization to the Grady firm contemplated that it alone 
would be authorized, for sixty days, to solicit and submit 
offers; naturally, in that situation, the Grady firm would 
be entitled to commission on a sale through another agent. 
And, whether the parties had all recognized that circum¬ 
stance at the time or not, the authorities discussed above 
show that such would have been the legal consequence. 

But nothing was ever said or done by the Bank to indi¬ 
cate a right in the Grady firm to commission on a sale under 
the option clause; nor was anything said or done by the 
Grady firm in its dealings with the Bank-Trustee to indicate 
it believed any such right existed. Not until after this 
action was filed did the Grady firm indicate that it would 
make such a claim. 
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Most strongly demonstrative of the limited rights con¬ 
ferred on the Grady firm, however, is the existence of the 
option clause in the lease to Sykes and the omission of men¬ 
tion of it in the Bank’s authorization to the Grady firm, 
taken in connection with the fact that its existence and 
terms were fullv known to the Gradv firm as well as to the 
Bank-Trustee (and even the Bust Company) during all the 
times covered by the dealings between the parties to this 
action. The Bank-Trustee owned this property subject to a 
lease which had years yet to run and which conferred upon 
the lessee (Sykes) an absolute right to be given notice of 
anyl sale about to be made and to purchase the property, 
himself, upon like terms. He had obtained that right at 
the time of making the lease in 1937. So long as that right 
existed, the Bank-Trustee could not make a sale to anyone 
other than Sykes without first giving him the notice re¬ 
quired and the opportunity to buy. Surely it cannot seri¬ 
ously be contended that, in authorizing the Grady firm in 
the I language it did to solicit and submit offers, the Bank- 
Trustee, by necessary implication (for it certainly did not 
do so expressly), cut itself off from fulfilling its contract 
obligation to Sykes without paying tribute to the Grady 
firm. No broker or agent was needed in the case of Svkes: 
the trustee was required to give him opportunity, and he 
had the absolute right, to buv. To sav that bv its strictlv 
limited authorization to Grady the Trustee bound itself 
to pay him a full commission on a sale to Sykes is to say 
that it agreed to pay away proceeds of trust property as 
the price of complying with the absolute contractual obli¬ 
gation it inherited from the decedent. Nor can there be rea¬ 
sonable basis for concluding that the Grady firm could have 
been under any real misapprehension in this regard. J. 
Dallas Grady was a member of the Board of Directors, and 
of the Trust Department Committee, of the Bank-Trustee; 
he knew of the efforts which had been made to sell proper¬ 
ties in the Bowles estate, including this one; he knew the 
terms of the option clause in the lease; and he undertook 
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to act under the authorization merely to solicit and submit 
offers. Under the circumstances he can hardly be said to 
have expected the Trustee to make a payment to his firm 
in case Sykes should exercise his option right, as he was 
absolutely entitled to do. Rather he must be said to have 
undertaken his efforts with full knowledge that a buyer 
produced by him might be superseded by Sykes. 

Neither expressly nor by necessary implication did the 
Bank-Trustee surrender its right to sell under the option 
clause. 

On page 14 and the top of page 15 of appellant’s brief in¬ 
complete quotations are made from eight court decisions 
which apparently he relies upon as substantially parallel 
to the authorization in the case at bar. An examination 
of these decisions does not justify such an inference, as 
will be apparent from the following fuller quotations from 
said cases: 

In Greene v. Minn. Billiard Co.: 

“If the property is sold or exchanged before the agree¬ 
ment is terminated regardless of who negotiates the 
same.” 

In Novakowich v. Union T. Co.: 

“ * * * Shall have the sole agency of sale for the above 
property for three months from the date hereof * # * 
and if the said property be sold during the period 
above stated, no matter by whom, I agree to pay them 
a commission * * * ” 

In Crane v. McCormick: 

“And in consideration of your expenses and efforts in 
attracting settlers to the country, it is agreed that in 
the event of the withdrawal of the property from sale, 
or in the event of a sale through any means during the 
continuance of this power ‘one year’ the same commis¬ 
sion will thus be paid as though sale had been made by 
you”, 
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In Chapin v. Bridges: 

“ * * * If the same is sold to any party within a 

' period of one year from this date, or at any time there¬ 
after, before I have given you thirty days notice in 
writing: of my intention to withdraw the property from 
the market, I hereby promise to pay you the sum of 
$300.00 for your services in selling, or endeavoring to 
sell said property * * * ” 

In Cook v. Blake: 

“ # * * in case said property is sold within one year 
of the date hereof, either by means of said advertise¬ 
ment or otherwise, said party of the second part hereby 

' agrees immediately after such sale to pay said party 
of the first part the sum of 2*/•>%, for such advertis¬ 
ing.” (Referring to a newspaper advertisement.) 

In Mercantile T. Co. v. Lamar: 

I ‘‘If a sale or exchange of said property is made while 

1 in charge of said company, I agree to pay for their 
services * * # ” 

The question indicated here was not as to the suf¬ 
ficiency of the language used, but whether the sale was 
made within the time limit of the contract. 

In Howard <0 Brown B. Co. v. Barnett: 

“ * * # j hereby give and grant unto said Howard & 
Brown Realty Company the exclvsivc right to sell said 
above described property for the price and upon the 
terms above set out, and said Howard & Brown Realty 
Company is hereby authorized to accept a deposit to 
be applied upon the purchase price and to execute a 
binding contract for sale on my behalf”. (Italics sup¬ 
plied.) 

1 “In the event of any sale of the above described prop¬ 
erty, I agree * * * to pay said Howard & Brown 
Realtv Companv for its services, a commission of 
$ 500.00 * * * ”. 

In Stevenson Co. v. Oppenheimer. Here the court de¬ 
scribed the contract in these words: 
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“The defendant contracted in writing with it (Plain¬ 
tiff) whereby the plaintiff was authorized to sell a cer¬ 
tain farm of the defendant for the sum of $7500.00, con¬ 
stituting plaintiff sole selling agent, and agreeing to 
pay a commission of 5% upon the selling price ‘when¬ 
ever the said property should be sold’ 

H. 

The Grady firm was not the procuring cause of the sale 
attempted to be effected through Sykes’s purported exercise 
of his “right of first refusal” under the lease. 

Counsel for Appellant in his Second Point attempts to 
show’ that the Grady Company w*as the real procuring cause 
of Sykes’s attempt to exercise his option. While as stated 
in the beginning of the Argument in this brief, it is our 
view, as it appears to have been the view* of the court below r , 
that w’ho procured Sykes to give notice of exercising his 
option is immaterial, nevertheless we will herein discuss 
the subject matter of Appellant’s Point II. 

As to w’hat constitutes a broker the procuring cause, the 
cases are various and too numerous for detailed discussion, 
but an essential aspect is treated as follow’s in 12 C. J. S . 
209 — Brokers—Procuring Cause: 

“While it is not essential that the broker’s efforts be 
the sole cause of the sale or other transaction, it is 
essential that they be the predominating effective 
cause, and they are not sufficient to entitle him to a 
commission where they are merely an indirect, inci¬ 
dental, or contributing cause or one of the links in a 
chain of causes. The broker may be held not to have 
been the procuring cause, even though he called the 
customer’s attention to the property involved, showed 
it to him, gave him some information relative thereto, 
had some negotiations with him in reference to the 
transaction, or even influenced him to some extent. 
Also, he may be considered not to have been the pro¬ 
curing cause, even though he attended several confer¬ 
ences of the interested parties.” 
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In Bresnahan v. Brighton Avenue Baptist Church (Mass. 
1932), 181 N. E. 202, 204, the Court said: 

“In order to entitle the plaintiff to recover he was re¬ 
quired to offer evidence to warrant a finding that he 
was the operating, predominating and efficient cause of 
the sale/ 7 

In view of these requirements, whoever might have been 
the procuring cause of a sale to Sykes under the option, 
it is perfectly clear that it could not have been the Grady 
firm; for in several respects, any one of which would alone 
be fatal, they fail to measure up. 

The ordinary case, of course, involves the efforts of 
brokers in locating and negotiating with and producing, 
ready to purchase, a buyer having no pre-existing rights 
to purchase the property; while here we consider the case 
of Sykes, who held an absolute right to be given notice of 
any! intended sale and to pre-empt the position of the in¬ 
tending purchaser. 

Sykes, by virtue of this option right which he had held 
since 1937, was the only one other than Slater who could 
buy 1 the property. Grady had nothing to do with getting 
him as lessee-optionee, and had done nothing to persuade 
Slater to become the purchaser: In the face of these facts 
the Grady firm could not possibly be the operating, pre¬ 
dominating, and efficient cause of any sale. It could at most 
be an incidental or contributing cause. 

And, since the Bank-Trustee could not make a sale to 
anyone without giving Sykes notice and opportunity to 
buy 1 , and Sykes’s rights were established and fixed by the 
terms of the lease, it is submitted that no one could be the 
procuring cause of a sale to Sykes in the exercise of his 
option, unless possibly it might have been the Rust Com¬ 
pany, which, as the record shows, made, approved, and 
secured execution by the late Mr. Bowles of the lease with 
the option clause in it. Once Sykes obtained that lease, no 
one could procure him as a purchaser; he was procured 
as a purchaser when the lease was negotiated. In Camp- 





21 


bell v. Rawlings, 52 App. D. C., 37, 38, 280 F. 1011, where 
a broker had been employed by an owner to sell certain 
property and had obtained a lease wdth an option for the 
lessee to purchase at a stated price during the term of the 
lease and the optionee exercised his right within the time 
limited, the Court held that the sale was attributable to 
the provisions of the lease and that the plaintiff broker wdio 
procured the lease, which thus ripened into a contract of 
sale, was as much entitled to his commission as though he 
had procured the sale directly or initially. 

With reference to the situation of the Rust Company in 
the present case, it will be noted that at the time of obtain¬ 
ing this lease they had not been authorized to sell but, as 
stated by the Court of Appeals in its opinion in the case 
at bar (footnote 12 thereto), “This is immaterial in deter¬ 
mining who was the procuring cause.” 

A somewhat related situation was presented in the case 
of Martin Realty Co. v. Fletcher (X. J. 1927), 136 Atl. 49S, 
499. There the owner had exclusively authorized the broker 
to sell or exchange the property and agreed to pay a com¬ 
mission. Thereafter the owmer conveyed the property in 
part settlement of a partnership debt. The Court held 
that the owmer had conferred an exclusive agency, as dis¬ 
tinguished from an exclusive right to sell, and denied re¬ 
covery, holding that the broker had not procured a 
purchaser and that the sale was not made by reason of 
anything the broker did. 

During the period of the 60 day exclusive agency held 
by the Grady firm, and after that firm had submitted offers, 
including one from Mr. Shea, which w’ere not acceptable, 
the Slater offer of $121,250.00 was brought in. Thereupon 
the Grady firm gave the Bank-Trustee its letter of authori¬ 
zation dated July 23, 1941, and the Bank-Trustee accepted 
the offer of Slater, subject only to the Sykes option. There¬ 
upon the Bank-Trustee had a purchaser for this piece of 
property, whether it should ultimately prove to be Slater 
or Sykes. Thenceforth there remained nothing for the 
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Grady firm to do with respect to this piece of property 
under its authorization from the Bank-Trustee (at least 
unless and until the pending sale [to Slater or to Sykes] 
should fail of consummation within the time limit of the 
Grady authority, a contingency which did not arise). The 
Grady firm’s employment with respect to this piece of 
property was at an end. As it is stated in 1 Restatement- 
Agency, 273: 

; ‘‘The authority of an agent to perform a specified act 
1 or to accomplish a specified result terminates when 
the act is done or the result is accomplished by the 
agent or by another, except that where the act is done 
or the result is accomplished by a person other than 
the agent, the manifestations of the principal to the 
agent determine whether the authority terminates at 
once or when the agent has notice thereof.” 

At that juncture the Bank-Trustee had Slater on a contract 
and Sykes on notice under his option; there was nothing 
further the Grady firm was called upon to do or could do in 
furtherance of the purpose of its agency with respect to 
this property. 

In still another aspect, the Grady firm could not qualify 
as procuring cause of a sale to Sykes under the option; for 
it is obvious from the facts before the Court that, from the 
time the Grady firm wrote its July 23, 1941, letter to the 
Bdnk-Trustee with respect to this property, it completely 
cehsed operating as agent for the Bank-Trustee with re¬ 
spect thereto and, quite to the contrary, took up adverse 
representation of Mr. Sykes on an attempted sale to Ap¬ 
pellant Shea, or as agent of Shea in an attempt to buy from 
Sykes. 

In Mannix v. Hildreth , 2 App. D. C. 259, 274, a compar¬ 
able situation was passed upon by the Court. There a 
broker learned from an outside source, not from the owner, 
that a property was for sale and recommended it to one of 
his clients and then communicated with the owner and went 
ahead with negotiating a sale. After some change from 
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the terms originally stated by the owner, these were agreed 
to by the broker’s client and the broker took a sale contract 
and notified the owner. The owner questioned the time of 
vacating and then postponed making a sale. Meanwhile 
the broker was negotiating with another of his clients and 
made a sale contract with him and obtained an assignment 
to him of the first client’s contract, dating these back. He 
then merely notified the owner that the sale could be de¬ 
ferred. The second client sued for specific performance 
and the owner denied the authority of the broker. The 
Court said: 

“Instead of being the agents, in the true sense of the 
word, of Mrs. Hildreth, Pitney & Bradford may well 
be considered the agents, first of Mrs. McLinden, and 
then of Stevens. Everything they did was in the in¬ 
terest of the proposed purchasers. They thought the 
property a good investment at $18,000, and yet, instead 
of trying to obtain that price (or more, as they should 
have done if really representing the interests of the 
owner), their sole effort was to obtain a reduction on 
behalf of the conflicting interest of the buvers. An 
agent’s duty is to obtain the best price that he can for 
his principal, and scrupulously to avoid placing him¬ 
self in a situation which mav conflict with this dutv. 

* * 

And any attempt to occupy the relation of agent to two 
persons whose interests conflict, whether with or with¬ 
out notice to them, is to be condemned as contrary to 
good morals and the principles of equity”. 

In the case at bar after the owner had in hand an accept¬ 
able contract for sale, the broker went to a prospect with 
whom it had previously dealt and endeavored for that pros¬ 
pect to obtain the same piece of property at the same price 
and on the same terms. It proposed to Mr. Shea, through 
its employee, John D. Mattingly, that an arrangement 
might be negotiated with Sykes whereby Shea could pur¬ 
chase the property through paying Sykes to exercise his 
privilege of first refusal. It carried on negotiations be¬ 
tween those two, which resulted in written agreements 
between them as to this purpose, with Sykes to be paid 
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$4,500.00 and Mattingly to reimburse Shea for $500.00 of 
this out of his expected share of brokerage commission. 
The purchase price and terms to the Bank-Trustee were 
to be no better than those already provided in the contract 
of Slater which it had in hand. On these facts, which are 
undisputed, it needs no argument to show that none of these 
activities of the Grady firm was for the benefit of the Bank- 
Trustee, that thev could onlv benefit Shea and Svkes on the 
one hand and Mattinglv and Gradv on the other. These 
interests were adverse to those of the Bank-Trustee, and 
thus the Grady firm made itself the agent of its own clients, 
Sykes and Shea. The above quoted comment of this Court 
as to the character of such dealings is clearly applicable. 

The motive for these dealings of the Grady firm through 
its salesman, Mattingly, is clearly disclosed in the latter’s 
testimony on page 170 of the record where on cross-exam¬ 
ination he admitted that he would not have been entitled 
to any part of the commission under a sale on the Slater 
offer but would have been entitled to part of the commis¬ 
sion under the Sykes acceptance. On the same page he 
testified that the Grady firm knew’ he w-as negotiating with 
Mr. Shea and Mr. Sykes wdth respect to the purchase of 
Sykes option and that he did not advise the officers of the 
bank of those negotiations # * that if there w’as any com¬ 

munication with the bank he imagined Mr. Grady w’ould 
have it. 

Truly the Court below 7 was correct wrhen he said with 
reference to these actions “that w’as of no benefit to the 
bank at all”. 

It is submitted that on no theory could the Grady firm 
have been the procuring cause of a sale under the Sykes 
option. 


/ 
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in. 

This point in Appellant’s brief deals with the letter of 
the Grady firm to the Bank-Trustee dated July 23, 1941 
(App. 62 and 80). Appellant’s counsel calls it a “waiver” 
and it was so designated in the opinion of this court dated 
November 30, 1942. This we consider incorrect. The letter 
is an authorization to the Bank-Trustee to do a certain 
thing. 

We quote it as follows: 

* ♦ # 

“You are hereby authorized by the undersigned 
firm , under the exclusive Agency for a limited period 
of time, which is still in force granted by you to our 
firm to sell the said property, to accept the said offer 
and pay the said commission in accordance with the 
above quoted statement in the offer.” (Italics sup¬ 
plied.) 

We contend that this authorization letter covered not 

only a sale to Slater under the offer which it specifically 

mentioned, but also any sale to Sykes under the option 

clause which might result from the acceptance of the Slater 

offer so authorized and the giving of the three day notice 

which would automaticallv follow. Such a sale to Svkes 

•> « 

would be an automatic event resulting from the approval 
of the Slater offer, and therefore the Gradv firm in signing 
the authorization letter must be held to have contemplated 
such automatic result, and that it would occur without any 
participation by them. Furthermore, as we have pointed 
out elsewhere herein the Grady firm had no duty to per¬ 
form as agent for the Bank-Trustee in persuading Sykes 
to exercise his option, which would result in wiping out the 
very sale authorized and approved in said letter. 

The parties recognized that on a sale to Slater on a 
contract having no restrictions therein providing for divi¬ 
sion of commission, the Grady firm would have been entitled 
to a full commission, even though such Slater offer had been 
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delivered to the Grady firm by the other broker the Rust 
Conipany. But the Slater offer was the highest offer re¬ 
ceived by the Bank-Trustee and it desired to accept it and 
therefore it requested the Grady firm to authorize it to ac¬ 
cept that offer, and this was done. 

If it be assumed, arguendo, that the Grady firm would 
have been entitled to a full commission on a sale to Sykes 
under the option clause, the question arises as to the effect 
of the Grady authorization letter of July 23,1941 upon such 
right. 

It is the Bank-Trustee’s position that, even if theretofore 
the Gradv firm would have had a right to full commission 
on a sale to Sykes under the option clause in the lease, such 
right was modified by this letter to a right only to a divided 
commission with the Rust Company. 

At the outset, it is to be noted that that letter must speak 
for itself. There is referred to in the record an affidavit of 
Dallas M. Grady, verified February 4, 1942, purporting to 
construe the said letter and to assert a claim to commission 
on a sale under the option. But it has consistently been 
maintained by the Bank-Trustee, and is maintained still, 
that that affidavit adds nothing to the facts before the Court 
but is merely an expression of conclusions of law as to the 
effect of Mr. Grady’s action in writing the said letter, and 
an attempt to make that letter something which it was not 
and was not intended to be. Now, besides, the letter, itself, 
being in the record (App. 80) (which it was not formerly), 
we have the testimony of Dallas M. Grady, himself 
(f?. ; and clearly the said affidavit can no longer 

be material. 

The Slater offer was by its terms subject to the lease to 
Sykes (which lease including the provision giving Sykes 
the “right of first refusal to purchase the property” the 
record shows was made by and through the Rust Company) 
and also included provision for the regular sales commis¬ 
sion to be equally divided between the Grady firm and the 
Rust Company. On receipt of this offer the Bank-Trustee 
notified the Rust Company that the provision for divided 
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commission was in conflict with the rights of the Grady- 
firm, whereupon the Rust Company invited the return of 
the offer saying that if the divided commission would not 
be included the offer could be resubmitted after expiration 
of the Grady firm’s rights. J. Dallas Grady being ill, the 
Bank-Trustee notified Dallas M. Grady, his son and part¬ 
ner, of this situation; and as a result Dallas M. Grady gave 
the Bank-Trustee the authorization letter in question. That 
letter after referring to the offer of Slater and quoting the 
provision therein for divided commission said: 

“You are hereby authorized by the undersigned firm, 
under the exclusive agency for a limited period of time, 
which is still in force granted by you to our firm to 
sell the said property, to accept the said offer and pay 
the said commission in accordance with the above 
quoted statement in the offer.” 

The important words in the letter are those authorizing 
the Bank-Trustee: “to accept the said offer and pay the 
said commission in accordance with the above quoted state¬ 
ment in the offer.” The Grady firm and Mattingly, its 
salesman who precipitated this contest, had for some time 
been trying to sell this property and were fully acquainted 
with the option clause in the Sykes lease. They knew that, 
once the offer of Slater was accepted (subject to the rights 
of Sykes) sale might have to be made to Sykes instead of 
to Slater but that it must be made to one or the other. 
When, knowing of the option rights of Sykes, the Grady 
firm authorized acceptance of the Slater offer and payment 
of sales commission “in accordance with the * * * statement 
in the offer ”, clearly it was contemplated that such divided 
commission provision should apply to a sale under the 
option. The authorization letter is not confined in its terms 
to payment of commission on a sale to Slater. It does not, 
for instance, say pay commission “on the said sale as pro¬ 
vided in the said offer.” It says the Bank-Trustee may 
accept the Slater offer and pay commission in accordance 
with the statement in it as to commission. Plainly there 
was in contemplation the fact that Sykes might be the pur- 
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chaser instead of Slater, and the language used in the let¬ 
ter, instead of restricting its application to a sale to Slater, 
carefully sets up the provision for divided commission in 
the Slater offer as the standard to be applied to the sale 
whiih it was known must result (whether to Slater or 
Sykes) from the acceptance of that offer. 

What the actual reasons motivating the Bank-Trustee 
and the Grady firm were in putting this modification into 
effect may be matter of speculation, but that there were 
ample reasons is obvious. The Grady firm might be en¬ 
titled to a full commission on a sale under the option clause 
or it might be entitled to none. Conversely, the Bank- 
Trustee might be liable to the Grady firm for full commis¬ 
sion on a sale under the option clause or might be liable to 
it for none. Pervading all possibilities was the plainly 
apparent impression of both parties that in order to exer¬ 
cise his option right Sykes would have to meet the exact 
terms of the Slater offer. In this situation it was logical 
and highly desirable from the viewpoints of both to pro¬ 
vide, as they did, whether as a matter of mutually supposed 
necessitv or as a matter of mutually desirable and fair 
fixation of otherwise speculative factors, for the divided 
cortnnission set up in the Slater offer to apply unquestion¬ 
ably to the sale which both the Grady firm and the Bank- 
Triistee considered the inevitable result once the Slater 
offqr should have been accepted subject to the rights of 
Svkes. 

The Gradv letter to the Bank-Trustee definitelv settled 

•> V 

thdt a divided commission should be paid to Grady and 
Bust on a sale to Sykes as well as on one to Slater. 

Moreover, a sale to Sykes upon his exercising his option, 
without any interference by anybody, would have been a 
mere extension of and substitute for the sale to Slater and 
anv rights of the Gradv firm to a commission on such a sale, 
if it had such right, would have been earned by it because 
it had the exclusive agency and during the time covered by 
that exclusive agency it produced the sale to Slater which 
in turn forced the production of such a sale to Sykes. 
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Therefore, when the Grady firm by its letter authorized the 
division of the commission between itself and the Rust Com¬ 
pany on the Slater sale it necessarily authorized a like 
division of the commission, if any were due it, on a sale 
to Sykes under the option. 

However, in our view' of the case, all discussion of com¬ 
mission on a sale to Sykes and of the authorization letter in 
its relation to such a sale is beside the mark, because the 
function of the Grady firm as agent for the Bank-Trustee 
was fully performed when it authorized the bank to ap¬ 
prove the sale to Slater and divide the commission between 
it and the Rust Company. As we have repeatedly stated 
the Grady firm thereafter could do nothing to make another 
sale or interfere with the sale to Slater or persuade Sykes 
to interfere with that sale or displace it by exercising his 
option, without going against the interest of the trust estate 
represented by the Bank-Trustee. 

IV. 

Appellant’s counsel in his brief states his fourth point in 
the words “The Grady Company throughout acted as the 
agent for the Bank-Trustee”. 

He opens his discussion of this point by stating that 
“Judge Bailey felt that the Grady Company wms acting in 
the interest of Sykes, or Appellant, or itself more than in 
the interest of the Bank-Appellee”. 

In this w’e feel that Judge Bailey wms quite correct. We 
quoted the Judge’s statement on page 7 hereof and call 
attention to Findings 11-18 inc. (App. 81-84). Also we 
have digested the pertinent testimony and added it as an 
appendix to this brief (pp. 40 ~Xjc> 51 hereof). 

In his second paragraph on p. 24 counsel says the Bank- 
Trustee wanted a purchaser to take the property off its 
hands and the Grady Company produced a purchaser 
ready, willing and able to buy. We concur in these state¬ 
ments but insist that the purchaser so obtained w T as Slater 
w'hose offer though delivered to the Bank as a sealed bid 
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was Addressed to J. Dallas Grady & Son in accordance with 
the resolution passed by the Bank Board July 16. See find¬ 
ing 8 (App. 78-80). 

That was the end of the matter. The Grady Company 
had fully performed its agency. 

In Restatement of the Law of Agency the law on this 
subject is plainly stated as follows: 

“The authority of an agent to perform a specified act 
or to accomplish a specified result terminates when 
the act is done or the result is accomplished by the 
agent or by another, except that where the act is done 
or the result is accomplished by a person other than the 
agent, the manifestations of the principal to the agent 
determine whether the authority terminates at once or 
when the agent has notice thereof. 

Where an agent has been authorized to perform a 
specified transaction, his authority terminates when 
he has completed the transaction; he does not, because 
of such previous authority, have authority to deal 
further with the subject matter.” (Sec. 106-^-Pg. 273.) 

And again as follows: 

“Unless otherwise agreed, authority to buy or sell does 

not include authoritv to rescind or modifv the terms 

• *• 

of the sale after its completion nor to act further with 
reference to the subject matter except to undo fraud 
or to correct mistake.” (Sec. 66—Pg. 162.) 

Everything done by the Grady firm and specifically 
everything done by its salesman Mattingly, after the ac¬ 
ceptance by the bank of the Slater offer of July 21, 1941 
was beyond its authority as agent and therefore unauthor¬ 
ized, improper and adverse to the interests of the trust 
estate held by the bank as trustee. It was done in an effort 
to enable the Grady firm to receive more commission than 
it had agreed to accept in the letter of July 23, 1941, and 
specifically to enable the salesman Mattingly to receive any 
commission whatever. 
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The secrecy with which these matters were transacted by 
the salesman Mattingly make their purpose clear. As to 
the two partners in the Grady firm, Mr. Dallas Grady was 
sick unto death for two days and died on July 24, and Mr. 
Morgan Grady has testified that he knew’ nothing of these 
transactions by Mattingly. (R. 178.) 

Of the list of cases cited at the end of p. 26 of Appellant’s 
brief, the third to sixth, inclusive, are instances of real 
estate brokers dealing in an unauthorized manner against 
the interest of their principals and state correctly the law 
on this subject. In view* of the secret unauthorized acts 
of Mr. Mattingly w’e think they are applicable here. 

Having answered the four numbered points in Appel¬ 
lant’s brief w r e present the following additional points of 
our own: 

Shea Had No Contract With Sykes Sufficient to Support 

This Action. 

The contract between Shea and Sykes is evidenced by the 
tw’o wrritten agreements between them dated July 28, 1941. 
These are discussed on p. 20 of Appellant’s brief. The 
principal one appears in the joint appendix pp. 46-49. The 
other is Plntf’s Ex. G and is printed in the appendix to 
appellant’s brief on the prior appeal on pp. 47-49, having 
been omitted from the present appendix through oversight. 

Shea’s entire theory of the jurisdiction of the Court to 
grant him relief in this action by virtue of said contracts 
is founded upon the case of Lenman v. Jones, 33 App. D. C. 
7; 222 U. S. 51, 56 L. Ed. 89. That case, however, is not 
authority for the granting of the relief he seeks; for, while 
that case superficially resembles the case at bar, careful 
examination of it shows that it does not go to the lengths 
which he urges upon this Court. 

The difference lies in the principal contract between Shea 
and Sykes. (App. 46-49.) 

In Lenman v. Jones, a purchaser negotiated and signed a 
present contract of sale with the owner of certain property 
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and on the following day entered into a present contract of 
sale of the same property to a sub-purchaser and shortly 
thereafter executed a deed accordingly. When the original 
seller refused to join in conveyance to the sub-purchaser, 
action was filed by the sub-purchaser against the original 
seller for specific performance. The appellate Court, con¬ 
sidering the sub-contract and the deed together, held that 
the sub-contract was an express contract of sale (p. 21) and 
also held that the original contract was a contract of sale 
(p. 18). The Court then theorized that with the signing of 
the original contract the equitable title passed to the ven¬ 
dee and the owner thereafter held the property as trustee 
for the vendee; further, it said, the vendee thereupon could 
convey the equitable title she held or dispose of it in any 
way she chose, and even upon her death, it would pass to 
her heirs. That being so, the Court said, she had the power 
to make the contract of sale to the sub-purchaser, and 
thereby the latter succeeded to all the rights which she had 
under her contract with the original vendor, with power 
to enforce specific performance of that original contract 
against the original vendor. The right of specific perform¬ 
ance in such cases, the Court said, depends upon the char¬ 
acter of title acquired by the original vendee and his power 
to “s'ell, encumber, convey, or contract for the conveyance 
of thb property in which the equitable title has become 
vested by virtue of the original contract.” (p. 36.) (Ital¬ 
ics supplied.) 

In the case at bar the contract between Sykes and Shea 
was quite different; it was not a present contract of sale 
but a contingent agreement to make a sale at a future date. 
In 66 C. J. 701, § 261, it is said: “as a general rule, if it 
appears that the contract # * * depends upon some con¬ 
tingency or future act of one of the parties, it is an execu¬ 
tory contract, * * In Barnett v. Meisterling, 327 Ill. 
564,168 N. E. 806, 809, it was held that an agreement to sell 
land is an executory contract, distinguishing an option, an 
executory contract of sale of real estate, and such an agree¬ 
ment to sell. And in Calender v. Crossfield Oil Syndicate, 
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84 Mont. 263, 275 Pac. 273, it was held that an agreement to 
sell is a contract to be performed in the future. The dis¬ 
tinction is simply this: one form of contract (the contract 
of sale, sometimes called an executory contract of sale) ef¬ 
fects a present sale, with money payments and other de¬ 
tails to take place, perhaps, in the future; the other form 
of contract (the contract to sell, sometimes referred to as 
an agreement for sale) constitutes but an agreement to 
make a sale at some future date. And, in the case at bar, 
that future date was to be, if ever, if and when Sykes should 
have obtained the property in question. 

The agreement in question (App. 46-49) deals with sale 
and purchase of the property but was made at a time when 
Sykes did not have the property and contained no commit¬ 
ment whatsoever on the part of Sykes to purchase it in 
order to be able to resell and in no way obligated him to sell 
it to Shea until and unless he acquired title from the owner, 
the Bank-Trustee. (The making of an assignment by Sykes 
to Shea was studiously avoided.) 

As is said by Appellant in his own brief , at page 20 
thereof, “Manifestly this agreement contemplated that Mr. 
Sykes would complete the purchase before reselling to ap¬ 
pellant.” 

What was done was to make a contract for Shea to finance 
the proposed exercise by Sykes of his option right, and for 
Sykes, if successful in acquiring the property, to re-sell to 
Shea at the time of acquisition thereof the property which 
it was hoped he would acquire, and likewise to sell Sykes’s 
rights under such contract as it was hoped he might make 
with the Bank-Trustee pursuant to his option right. The 
contract in question, after recitals that Sykes “desires” to 
exercise his right to buy the property and “desires” to re¬ 
sell the property “simultaneously with his acquiring title 
thereto after having exercised his right to purchase”, sets 
forth that Sykes “agrees to sell” and Shea “to purchase” 
the property “such sale and purchase thereof to take place 
simultaneously with the passing of the title to said premises 
to said vendor by reason of having exercised his right under 
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said bption to purchase said premises, under terms and con¬ 
ditions identical with those which said vendor icill have to 
comply with in the exercise of his option right and in order 
to complete good title to said, premises in him”; and further 
on in the contract it sets forth that Shea “Shall cause to be 
paid in the name and for the account of” Sykes “to said 
present owner of said premises, said Second National Bank, 
Trustee”; and further on in the contract it sets forth that 
Sykes “covenants and agrees to sell and transfer” to Shea 
his, Sykes’s, interest in “ the contract which will he made 
by and between said Second National Bank, Trustee, as 
seller,” and Sykes “by reason of the exercise of his right 
to purchase under said option”; and further on in the con¬ 
tract it sets forth that Shea will indemnify Sykes for any 
damages by reason of failure of Shea “to comply with any 
other term of said contract of sale which will he made” by 
and between Sykes and the Bank-Trustee; and in conclu¬ 
sion it provides that the Bank-Trustee will pay the regular 
rate of commission to Dallas M. Grady. (Italics supplied.) 

Clearly, under that contract, Shea could have no rights 
with respect to the property unless and until Sykes should 
have acquired title to it. Certainly no assignment of 
Sykes’s option was attempted. Equally, it was not a con¬ 
tract of sale, as distinguished from a contract to sell. 
Sykes, obviously, was not treated as being the owner of the 
property, even in equity, at the time the contract was made. 
Moreover, Sykes did not go so far as to contract that he 
would become the owner. The contract, then, was merely 
that, when, as, and if Sykes should make a contract of pur¬ 
chase from the Bank-Trustee, he then would sell to Shea 
his rights under that contract, and, when, as, and if Sykes 
should acquire the property, he then would re-sell it to 
Shea. 

Shea has previously sought to mend this breach in his 
case by insisting that the other written agreement (Pltff’s 
Ex. G. printed in appendix to appellant’s brief on the prior 
appeal pp. 47-49) which deals with assignment by Sykes to 
him of rights under certain leases of the property in ques- 
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tion, treats the one discussed above, contrary to its own 
terms, as a contract of sale. A reading of this lease assign¬ 
ment agreement, however, fails to support such a conten¬ 
tion. There is no language in this contract, itself, which has 
to do with the matter of sale; only in the mere recitals of the 
lease contract is such language found; and that language 
does not accord with the facts. For instance, in the second 
recital paragraph, it is said that “WHEREAS, said Eugene 
E. Sykes has exercised his right under an option to pur¬ 
chase said premises # * and in the third recital para¬ 
graph it is said that, whereas Sykes has entered into an 
agreement dated Julv 28, 1941 with Shea “wherebv said 
Eugene E. Sykes re-sells said premises” to Shea. These 
recitals did not make these things so; and the facts show 
thev were not. Besides the fact that the contract as to sale 
shows on its face that it was not a contract of sale and 
that Sykes was not considered as having exercised his 
option right, the undisputed fact is that the letter which 
Shea contends constituted Sykes’s exercise of his option 
right was not delivered to or in any way disclosed to the 
Bank-Trustee (the optionor) until July 29, 1941, the day 
after the date of the two contracts between Sykes and Shea. 
(Shea has ascribed significance to the fact that the letter 
was dated July 28, 1941. But the letter was not delivered 
until the 29th.) Shea seeks by mere recitals of one written 
contract, to modify the terms of agreement in a separate 
and distinct written contract—and by recitals which are 
contrary to fact. 

It follows from the nature of the contracts between 
Sykes and Shea that they did not serve, as a present con¬ 
tract of sale might have done, to make Shea the equitable 
owner of the property or to transfer to him any interest in 
the property. There obviously was no interest which, had 
Shea died, would have descended to his heirs. Moreover, 
there was not even a right of action which would have been 
left to compel Sykes to enforce his option or answer in 
damages for failure to do so. (Of., The language of Lord 
Eldon concerning the effect of a contract of sale of real 
estate in the foundation case of Paine v. Meller, 6 Yes. 349 
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(1801), cited and discussed in Williston on Contracts (Re¬ 
vised Edition 1936) at pp. 2611, 2612.) 

Clearly the Court did not in Lenman v. Jones, with its 
carefully reasoned opinion, intend any such effect as is here 
attempted by Shea; and certainly, in view of its patent 
caution in defining the extent of that decision, this Court 
should not, without at least clear citation of authority, 
extend the effect of that decision to grant similar relief 
to a person holding a mere contingent contract for a pos¬ 
sible future sub-purchase of property, particularly under 
the circumstances prevalent in this case. ( Hennessey v. 
Woolworth, 128 IT. S. 438, 442, 32 L. Ed. 500.) 

Despite a most extensive search, not so much as one case 
has been found on the novel proposition here urged by 
Shea; and, in every case located involving related situa¬ 
tions, the contracts involved were all present contracts of 
sale. 

Even if there could be left out of consideration the ques¬ 
tion of whether the Sykes contract with Shea was a con¬ 
tract of sale or an agreement to make a sale in the future, 
the situation still would be that the Court is asked to extend 
the relief of Lenman v. Jones (which itself is an extreme 
extension of equity) to a Plaintiff whose only contractual 
standing was a purely contingent right to become a sub¬ 
purchaser. (In 58 C. J. 916, $ 75, it is said that “where a 
purchaser, in a contract of sale of land sells his right or 
title to the land to a third person, the latter, or sub-pur¬ 
chaser * * * may sue to enforce specific performance by the 
original vendor of the original contract of sale, • * In 
Williston on Contracts (Revised Edition 1936), §954 A., 
it is said: “One who has contracted to purchase land may 
assign his right or he may contract that he icill acquire 
title and then transfer it.” (Italics supplied.) Can it 
validly be said that to make such a further extension of the 
principle of Lenman v. Jones would be equitable, where 
the optionee has refused to press claims in which he plainly 
does not believe (see the Answer filed by Sykes herein) 
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and where he is not subject to compulsion by the Plaintiff? 
Obviously not. 

The treatment of the Sykes letter by Shea already re¬ 
ferred to is significant in another respect. It is noteworthy 
that Shea has consistently referred to that letter of re¬ 
sponse to the Bank’s notice under the option as Sykes’s 
letter of July 28, 1941 (the date of the contracts between 
Sykes and Shea), while the letter is always referred to by 
the Bank as delivered July 29, 1941. Why this difference? 
Shea would avoid the simple fact that, at the time of mak¬ 
ing his contracts with Sykes, Sykes had nothing to be trans¬ 
ferred, legal or equitable. Not until his attorney had de¬ 
livered that letter to the Bank-Trustee on the following 
day, the 29th, could he possibly have had anything to trans¬ 
fer to Shea. In that situation, obviously Shea did not be¬ 
come by virtue of his contract with Sykes the equitable 
owner of the property or the transferee of any interest 
therein. 

It may be argued that whether the optionee was willing 
to go forward or not, the benefit of whatever he did should 
accrue to the Plaintiff and that, if what the optionee did 
effected a contract with the Bank-Trustee, the Plaintiff 
should have the benefit of it. The answer lies, again, in the 
terms of the contract between the optionee and the Plain¬ 
tiff, Shea. That contract made it expressly a condition 
precedent to the accrual of any rights of Shea with respect 
to this property that the optionee should first have exer¬ 
cised his option and obtained title to the property. The 
reason is clear. It was admitted by Shea on the first ap¬ 
peal that an assignment by the optionee was carefully 
avoided; similarly, the contract shows the utmost care was 
taken that Shea should not come into the field of activity 
between the Bank-Trustee and the optionee and that the 
optionee would first have to do everything necessary to 
obtain title to the property. But this optionee, having 
guarded himself against being under compulsion from the 
Bank-Trustee, arrived at a point where he declined, as he 
had preserved the right to do, to go further in enforcement 
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of his efforts. (See Sykes’ Answer herein, paragraphs 11 
through 14.) In that situation, and when that was the 
contract which Shea made with the optionee, it does not 
well lie in his mouth now to say that, because the optionee 
declined to go on, he should be allowed by the Court to step 
in and prosecute an action himself. 

On the first appeal the argument was made by Shea that 
for all practical purposes the situation of Sykes and him¬ 
self was that of assignor-assignee. The object of the argu¬ 
ment apparently was to bolster his case, if possible, by 
suggesting that in practical effect he was assignee of the 
option right and that consequently a practical result in this 
case would be to let him maintain this suit for specific per¬ 
formance. Yet, at the same time, he conceded that “Nat¬ 
urally, Mr. Sykes did not want to assign his option right 
to Appellant because of the risk that such assignment might 
be destructive of the right itself.” 

CONCLUSION. 

This Court has established, in its prior opinion, that if 
the Grady firm would have been entitled to receive less than 
a full commission on a sale under the option clause of the 
lease of the property in question, then the requirement by 
Sykes, in his letter delivered July 29, 1941, purporting to 
exercise that option right, that a full commission be paid to 
th<^ Grady firm made it conditional and ineffective as an 
exercise of the option right. That this was the situation, it 
is submitted, has been shown beyond question. The au¬ 
thorization given by this defendant to the Grady firm was 
not such as to entitle the latter to a full commission on a 
sale to Sykes under the option clause in the lease of the 
property. Or, if it be assumed to the contrary, still the au¬ 
thorization letter furnished to this defendant bv the Gradv 

* * 

firm with relation to the transactions here involved, was 
such as to bring the agency to fulfillment and termination 
by causing the Bank-Trustee to accept the Slater offer. Or, 
if the last mentioned conclusion be assumed to the contrary, 
still the Grady firm could not qualify as the procuring cause 
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of a sale to Sykes under the option clause, for all or any of 
the several reasons more particularly discussed hereinbe¬ 
fore, and consequently would not have been entitled to a 
full commission on such sale. Under the governing prin¬ 
ciples established in this Court’s prior opinion it follows 
that the Grady firm not having been entitled to receive a full 
commission on such a sale, the Sykes requirement as to full 
commission rendered his attempted action materially condi¬ 
tional and, therefore, ineffective to establish the needed con¬ 
tractual link between this defendant and himself. 

Moreover, even if the last mentioned conclusion be as¬ 
sumed to the contrary, still it lias been shown plainly, it is 
submitted, that there was no contract between Sykes and the 
plaintiff, Shea, sufficient to support this action. 

Judgment below should be affirmed. 

Respectfully submitted 

COLLADAY, COLLADAY & WALLACE, 

E. F. COLLADAY, 

Attorneys for Appellee, The Second 
National Bank of Washington, Trustee. 

By agreement of counsel it is agreed that in the interest 
of clarity there be printed herewith the following. 


MEMORANDUM OF COUNSEL FOR APPELLEE, 
EUGENE E. SYKES. 

The appellee, Sykes, takes a position of neutrality. 
Should the Court sustain the position of appellant, this ap¬ 
pellee is ready to comply with his contract. 

Respectfully submitted, 

Francis W. Hill, Jr., 
Augustus P. Crenshaw III, 
Attorneys for Appellee 
Eugene E. Sykes. 
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APPENDIX. 

Dallas M. Grady testified: 

That his father, J. Dallas Grady, handled this matter 
until his death “I did not enter into the sales end of the 
business at all”; but from July 23 on he has; that his father - 
was sick two days and died on July 24 (R. 178). 

He also testified: 

“Q. What is the custom in the District of Columbia with 
respect to how much of a commission is due to an agent 
who has an exclusive right or agency to sell? A. The pur¬ 
pose of an exclusive is to retain the full commission, unless 
you make a different arrangement with another broker to 
accept another deal and split your commission.” 

He was in charge of the business of J. Dallas Grady & 
Son after his father’s death and wrote the letter of July 
23,1941; he made an affidavit (in this case) concerning that 
letter in February 1942 in which affidavit he stated that 
he ^ould be entitled to a commission on a sale to Mr. Sykes 
under the option clause (R. 175)>; he never made claim for 
commission on the sale to Sykes or any assertion that he 
would be entitled to such a commission between the letter 
of July 23, 1941 and February 4, 1942 when he made the 
affidavit (R. 175, 176); he knew that the officfwould be 
entitled to a commission if the sale was consummated but 
never made any statement to the bank about it. He never 
apprised them of the fact that he thought he would be en¬ 
titled to a commission, never gave that idea real considera¬ 
tion until he made the affidavit (R. 176). He was asked if 
he knew at the time or shortly thereafter that Mr. Sykes’ 
letter of acceptance to the bank referred to the fact that 
his company would be paid a full commission, and answered 
“I didn’t know anything about that” (R. 177). 

“Q. After you wrote your letter of July 23, 1941, to the 
bank authorizing it to accept the Slater offer and to pay a 
split commission, one half to your firm and one half to the 
Rust Company, you knew at that time your salesman was 
negotiating with Shea and Sykes for the purchase of the 
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Sykes option, did you not ? A. Yes. Q. Did you advise the 
bank or any of its officers that your firm was then negotiat¬ 
ing with Shea or Sykes for the sale of that option? A. I 
supposed the bank already was aware of that. Q. Did you 
notify the bank? A. No, sir; I said nothing to the bank 
since the time of my father’s death.” (R. 177, 178) 

John Dement Mattingly testified: 

That when the Shea offer of $115,000 which he had ob¬ 
tained, was rejected he was disappointed, because he 
thought the offer would be accepted (R. 137); that a few 
days after that the Rust Company called Mr. Grady up and 
asked if he w’ould be interested in an offer and something 
was said about vrhether he would split the commission and 
he said he 'would not (R. 137, 138). Whoever it was on the 
’phone said I understand you have an offer of $115,000 at 
this time and Mr. Grady questioned "who told him that and 
the party said Mr. Reilly. So Mr. Grady called Mr. Reilly 
and Mr. Reilly came up and denied that he told it; but the 
Rust Company knew it somehow; that whoever it was said 
“we will bring in an offer on the day before the meeting” 
—'whenever the bank meeting was. So they brought an 
offer up there at a quarter to eleven and Mr. Grady said 
“since they know so much about my deal I will find out 
what they ask and get a better offer from Mr. Shea” (R. 
137, 138); that the next Shea offer (Ex. M) was $118,000, 
and was in his handwriting and dated July 21 (R. 138); that 
after striking out certain matter from the offer (R. 139) 
he delivered that offer to the bank (Mr. Reilly) about five 
minutes of tw T o, the time limit for receiving sealed bids 
(R. 140). (Deft’s Ex. “P” shows the provision as to pav¬ 
ing stricken out and also the date “16” stricken out and 
“21st” inserted), neither of the $118,000 offers was ac¬ 
cepted by the bank (R. 141), he had already seen the Sykes 
lease and was aware of the first refusal provision in it; he 
got Mr. Grady’s car—and Mr. Grady was so interested in 
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Mattingly making the deal, since lie liad worked on it and 
bad several other offers before this, that he sent one of his 
salesmen to drive Mattingly down to Mr. Sykes’s farm at 
Hamilton, Virginia, and there Mattingly asked Mr. Sykes 
whether if he could not buy the property he would sell his 
lease, and he found him interested in that, and would take 
$7,5(30 for it (R. 141, 142), but when Mattingly left Sykes 
said that he might be interested in buying the property and 
that Mattingly might as well represent him as anybody else 
(R. 142); that Mattingly knew at this time that the Slater 
offer had been submitted to the bank but he did not inform 
Mr. Sykes of that, though he might have said there was an 
offer (R. 142); that he did not tell Mr. Sykes that he was 
very likely to receive some letter of notification from the 
bank, had not gotten that far, was just switching back and 
forth and making these different offers, and thought maybe 
it \\ l ould be best for him to go down and talk to Sykes (R. 
142^; on this visit there were two subjects of conversation, 
one Mr. Sykes’s purchase of the property himself, and the 
other the question of selling his lease to some customer for 
the purpose of acquiring the property, and Mr. Sykes stated 
that if he sold the lease he wanted $7,500.00, and that Mr. 
Sykes was coming to town in a day or two; and Mattingly 
returned to Washington and discussed with Mr. Shea the 
substance of his conversation with Mr. Sykes and Mr. Shea 
saiJd he would be interested in buying the lease if he could 
get it for $4,000.00 but no more (R. 143); that Mr. Sykes 
came to town a few days after that—to the Grady office— 
and said he had not been able to borrow money (to buy the 
property) but might be interested, and Mattingly told him 
he could only get $4,000.00, and Sykes later asked him to 
come to the office of his lawver Mr. Hill and there Svkes 
finally said he would take $4,500.00 and Mattingly called 
Mr. Shea who would not give that amount and Mattingly 
informed both Mr. Sykes and Mr. Shea he would give 
$500.00 of his commission to the settlement and thereafter 
th4 papers (2 contracts between Sykes and Shea) were 
drawn up (R. 143,144); that he signed a letter to Mr. Shea 
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(Plff’s Ex. “N”) dated July 28, 1941, promising to con¬ 
tribute $500.00 out of his commission. On cross-examina¬ 
tion:—that he read the Sykes lease and gave Mr. Shea a 
copy of it or the original when it came to his attention 
just a day or two before Shea gave him the first offer (Ex. 
“L”) but never had any idea of using it “except after 
these offers had been running back and forth,” “and I 
thought I would use it” (R. 146, 147); that he first thought 
of the idea of having someone buy this property through 
Mr. Sykes after he was disappointed, and Mr. Grady also, 
in not having the first contract accepted, and they put in 
another offer that was turned down, and a third time had 
to come back and then he said “well, we will use this other 
rather than this, keep this thing batting back and forth”— 
“because he had worked on it and they had practically 
agreed” that he first talked with Mr. Sykes shortly after 
the meeting in which the $118,000 offer was turned down, 
which was on Wednesday (July 16); that shortly after the 
meeting in which the $118,000 offer (Plntf’s Ex. M) was 
turned down—the meeting was on Wednesday he believes 
—but on Saturdav he went down to see Mr. Svkes—Mr. 
Grady sent him down (R. 147); that the next time he saw 
Mr. Sykes was when the latter came to Washington after 
the Slater offer of $121,250 was made and was when the 
contracts (between Sykes and Shea) were made (July 28) 
(R. 150, 151); that they negotiated over the price for sale 
of the lease in the Grady firm’s office, Sykes having ascer¬ 
tained he could not get the money to buy the property (R. 
152, 153); that Mr. Grady received an offer from the Rust 
Company of $115,000 on the morning of July 16th and 
Mr. Grady told him to get a better offer from Mr. Shea; 
that there was to be a director’s meeting that morning at 
11 o’clock; that he telephoned Mr. Shea and asked him for 
an offer of $118,000, telling him he had to have it quick and 
Mr. Shea authorized him to go ahead and do it “and then 
we were turned down again”; that Mr. Grady took both 
offers to the bank (R. 154, 155, 156) and they were turned 
down again (R. 156); that the Rust Company’s offer was 


44 


$117,500; that because they couldn’t accept either one of the 

bids they (the bank) said they would have to have sealed 

bids on another date to be opened at 2 o’clock, and the 

Gradv firm received a notice from the bank stating tliev 

would ask for bids to be delivered to Mr. Gradv who had 

•> 

the exclusive right to sell the property and he thinks he 
sent that to Mr. Shea (R. 156, 157). 

Under further cross-examination Mr. Mattinglv stated 
that he would not have been entitled to any part of the 
commission under a sale on the Slater offer but under the 
Sykes acceptance he would have been entitled to part of 
the commission; that the Grady firm knew he was nego¬ 
tiating with Mr. Shea and Mr. Sykes with respect to the 
purchase of the Sykes option; that he did not advise the 
officers of the bank of these negotiations because he had 
dealings through Mr. Grady—was in his office—if there was 
any communication with the bank he imagined Mr. Grady 
would have had it; that Mr. Wilkes (in whose office the 
contracts between Sykes and Shea were written and signed) 
was the attorney for the Grady firm (R. 170). 

James McD. Shea: 

He testified to liis participation in the conferences in 
the office of Mr. Wilkes, attornev for the Gradv firm and to 
the execution there of the contracts between himself and 
Mr. Sykes dated July 28, 1941 (Plff’s Exs. “F” and “G”) 
and to his receipt from Mattingly of the letter agreeing to 
contribute $500; the furnishing by him of a cashier’s check 
of $5,000.00 to be sent by Mr. Sykes to the Bank-Trustee on 
July 28, 1941 (Plff’s Ex. “I”) with his letter dated July 
28,1941 purporting to exercise his right of option. He also 
testified with reference to the draft of contract received 
by Mr. Sykes with the Bank’s letter of July 29, 1941 that 
his attitude was that Mr. Sykes should not sign it. (R. 
Ho-122.) The certified check was a check of Alonzo O. 
Bliss Properties bearing that name on the margin and in 
the body of the check, and signed by two corporate officers. 
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On cross examination Mr. Shea testified that when he 
was approached about this property he read the lease and 
knew there was an option clause (R. 123); that $118,000 
was as far as he was willing to go at the time he signed 
the offer (Plff’s Ex. M and Deft’s Exs. 0, P & Q); that he 
should say that making the same offer twice of $118,000 
would seem to be silly (R. 127); that he cannot recall 
whether he made two or three offers for this property (R. 
12S); that Mr. Grady told him that the Rust Company had 
presented an offer and wanted him to split the commission 
with them and he would not agree to do that and that this 
was a few days before his death, within a week; —that it 
was after Mr. Shea’s offer of $115,000 was made (R. 129); 
that it might have been that Mr. Grady called him on the 
telephone and told him he had an offer in hand from the 
Rust Company and asked him if he wanted to top it but 
he does not recall (R. 130). 

John A. Reilly: 

He is president of the Appellee-Bank-Trustee (R. 220); 
that J. Dallas Grady was elected a director of the bank Jan. 
11, 1938 and appointed a member of the Trust Committee 
the following day and held those offices until his death; 
and that in those capacities he came in contact with the 
affairs of the Bowles Estate (R. 223, 224). 

The exclusive agency was granted to Mr. Grady to induce 
him to actively endeavor to liquidate the Bowles properties. 
He brought in offers between $95,000 and $105,000 all of 
which were rejected (R. 225), he brought in the Shea offer 
of $115,000 on July 11 (Ex. “L”) (R. 226), the appraisals 
were there and the Board refused to approve the offer 
because of that fact; he thinks the next offer was on the 
16th of July 1941. “We received two offers from him.” 
He was shown Deft’s Ex. “P” and said “it is an offer 
from James Shea dated July 16, 1941, offering to purchase 
the property for $118,000 cash; his attention was called to 
the fact that the date he read -was at the top of the exhibit 
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in typing and asked to look at tlie date in the lefthand 
corner (lower) and he said it was July 21, 1941. He also 
said the language about cost of paving was stricken out 
and that on the date line “something seems to be stricken 
out before ‘21st’ there” (R. 226-227); he also examined 
Exhibit “0” and said it appeared to be the same as Ex¬ 
hibit “P” with the exception that the language was not 
stricken out of it and there was no strikeout on the date¬ 
line (R. 227). 

He was asked whether Defendant’s Exhibit “P” was 
first submitted to the bank on July 16 or July 21 and an¬ 
swered “As I recall it, this particular one which has the 
language stricken out was submitted on July 21.” (R. 

227.) 

He was asked whether the one which is a carbon copy 
(Ex. “O”) and did not have the strikeout on it was sub¬ 
mitted on July 16th and answered “I recall that it was.” 
(R. 227.) 

Asked what was the action of the Bank’s Board of Di¬ 
rectors on the two offers received from Mr. Grady on July 
16 he answered “We rejected both of them.” One was the 
Slater offer of $117,500 and the other was the Shea offer 
of $118,000. Mr. Grady arrived at the meeting 20 or 30 
minutes late. Asked of any discussions in the meeting on 
Mr. Grady’s part he answered “Yes. When he came to the 
meeting he informed the board he had two offers, one for 
$117,500, which was the Slater offer, and he also had an 
offer of $118,000 submitted by Air. Shea. He recommended 
that the $118,000 offer be accepted.” Asked whether he 
(Grady) expressed disappointment when it was not ac¬ 
cepted he answered “Well he did not seem very pleased 
about it.” Asked about the next occasion when offers 
came in he answered “Well the board at that meeting fixed 
machinery whereby it would accept offers up until two 
o’clock on the 21st and it was suggested in the resolution 
rekd here that there would be sealed bids delivered to me as 
president of the bank not later than two o’clock the 21st.” 
That action was “taken at the same meeting immediately 
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following rejection” of the two offers. Asked what action 
the Bank took when it seemed that the Slater offer of 
$121,250 was higher and provided for a split commission, 
he answered “The Bank communicated with Mr. Morgan 
Grady, the son of Mr. J. Dallas Grady who was gravely ill 
at the time, and told him that the Slater offer -was higher 
than the Shea offer, and wanted to know how the Grady 
firm felt about splitting the commission. At that time I 
advised him I did not know whether he had information on 
it or not, but that the exclusive agency granted by the bank 
to his father would soon expire, and that he should have 
that information before making his decision.” (R. 229, 230.) 

Q. To refresh your recollection, before communicating 
with Mr. Grady did you communicate with the H. L. Rust 
Company concerning that Slater offer? A. I do not think 
we communicated with the Rust Company until we had 
gotten the consent of Mr. Grady to split the commission. 
Then we notified the Rust Company that its offer was 
higher and that we would accept it subject to compliance 
with the terms of the lease.” (R. 230.) 

He forwarded a copy of the Sykes lease to Mr. Grady 
with letter of transmittal dated June 20, 1941 (R. 232). 

On cross examination: 

Q. “I think you also said, in answer to Mr. Colladav’s 
question, that Mr. Grady seemed rather displeased with 
the action or disappointed in the action of the board in 
declining to accept the Shea offer? A. That is right. 

Q. Did he express any displeasure? A. Yes; he felt 
that the bank should accept the offer; that it was the high¬ 
est offer obtainable, and that since he had been granted an 
exclusive and had stirred up the bidding for the property, 
he felt that the contract should have been approved by the 
board that morning. 

Q. Did you entertain an inference at that time that he was 
more interested in making a full commission for himself 
than he was in getting a sale for the bank? A. The only 
thing I can say to that is that he urged it very definitely, 
that we accept it that morning. (R. 235.) 
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The Sykes letter of acceptance was received and read 
by Mr. Reilly July 29 (R. 237); the property was appraised 
about the time of the sale (July 21) at $120,000 by Middle- 
ton & Bangs. (R. 252.) 

Edward F. Colladay: 

HeAS general counsel and trust officer of the Bank-Trus¬ 
tee testified: 

At the suggestion of Mr. Grady and President Reilly 
of the Bank he read a copy of the Sykes lease which was 
sent to him by Mr. Grady, that thereafter Mr. Grady asked 
him whether the requirement of three days notice for the 
exercise of the right of first purchase by Sykes under the 
lease was binding and that he told Mr. Grady it was; (R. 
241); that in the meeting of the board of directors July 16, 
1941 Mr. Grady urged that the offer of $118,000 be ac¬ 
cepted and after the adoption of the resolution by the 
board of directors Mr. Grady expressed to him the wish 
that he would have the offer of $118,000 accepted but he said 
it could not be done and Mr. Grady then said that he wished 
he would because there vras going to be trouble if it was 
not accepted and that he responded he could not help it— 
thalt the advice he had given the board must be followed, 
referring to advice that the bank, as trustee, must obtain 
the highest obtainable offer and at the same time be per¬ 
fectly fair to both bidders, in response to w’hich the resolu¬ 
tion calling for sealed bids was passed. (R. 243.) After 
Mr. Grady’s appraisal and before the Slater offer was 
received witness advised that the bank could not properly 
act upon any offer less than appraisals it had, without 
advice from two independent real estate experts and that 
it should not accept anything less than the price they might 
agree upon. Such advice was obtained and was available 
on the day when the bids of $117,500 and $118,000 were re¬ 
jected. (R. 248, 249.) Mr. Grady’s previous appraisal 
was $125,000 and was available on the day when the offers 
of $117,500 and $118,000 were rejected, July :/6, 1941. (R. 
250.) 
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Eugene E. Sykes: 

Called by the plaintiff he testified that he was familiar 
with the option in his lease and that he used considerable 
pressure to have it put in the lease (R. 179); he recalled 
definitely receiving the notification from the bank about it 
—$121,250 offer (R. 179)—he received it the last week in 
July of 1941; the first time he saw Mr. Mattingly was 
around the middle of July at his own home at Hamilton, 
Va. “He requested an interview with me to purchase my 
lease option on the property. I definitely told him I was 
not interested. He wanted to come up and see me. I said, 
No; it will not do you any good. However, he came.” (R. 
180.) At that time he had not received any notice from 
the bank. (R. 181.) Mr. Mattingly’s visit was sometime 
between the date he telephoned and the date of the receipt 
of the formal notification from the bank and was a day or 
two following Mattingly’s phone call. (R. 181.) 

Q. Will you tell his Honor -what occurred on that visit? 
A. Mr. Mattingly explained to me that he had a possibility 
of selling the property for the Bowles Estate, and he 
wanted, as I recall it, to use my option to do the act. I 
think that was the main point in the conversation. 

Q. What did you say to that? A. I was not interested at 
the time. In fact, he wanted to put a deposit on at the 
time. (R. 181.) 

After stating he informed Mr. Mattingly he had it in 
mind to buy the property and had made several contacts 
to find whether he could buy it he testified: 

Q. At that meeting at your home, will you state to his 
Honor -whether any discussion came up as to how much you 
might sell your lease for or exercise your option for? A. 
I don’t think that that entered the question until I met Mr. 
Mattingly in "Washington, perhaps a week later. (R. 182.) 

He testified further about the conversation of Mr. Mat¬ 
tingly at his home in Hamilton, Va., and that he had given 
Mattingly the first privilege if he could not purchase it; 
that he believed the next time he saw Mr. Mattingly was 


about a week afterwards “if I remember correctly it was 
the day of Mr. Grady’s death,” that same day “in Wash¬ 
ington.” “I think it was in his office” (Mattingly’s office) 
(R. 182); that he never met either of the Grady’s that he 
recalled; that this conference in Washington -was about 
four or five days before he received the notification from 
the bank (R. 183) he could not state definitely whether it 
was that day or a day or two later that they met in Mr. 
Hill’s office and from there went to Mr. Wilkes’ office who 
represented the Grady firm (R. 183); he discussed figures 
with Mr. Mattingly in Mr. Hill’s office and informed him 
if he gave up opportunity of buying it himself he would 
take $6,000 for the privilege of buying it through him; he 
thinks by that time Mr. Mattingly had disclosed Mr. Shea’s 
identity in the transaction to him (R. 184) he was asked 
how definitely he indicated his position on $4,500 and an¬ 
swered “it stopped right there; it went no further without 
his digging up $500 more.” (R. 185.) 

He was asked whether this sort of discussion continued 
after he received the letter from the bank and answered 
“No, it was definitely settled before I received my notice, 
as I recall it.” (R. 185.) 

He was asked whether or not Mr. Mattingly informed 
him of the likelihood of his receiving notification from the 
bank and answered “I don’t think so * * (R. 185.) 

He testified that but for the contribution of Mr. Mat¬ 
tingly of $500.00 he would not have entered into the agree¬ 
ment with Mr. Shea. (R. 186.) He identified the two 
agreements (Plff’s Exs. F and G) as being correctly dated 
July 28, 1941 (R. 186, 187); he identified letter of accep¬ 
tance signed by him and addressed to the bank as signed 
on July 28, 1941 but said he did not deliver it, that his 
attorney did (R. 187) he did not go to the bank to inspect 
the offer referred to in his letter. (R. 188.) He described 
his negotiations with the Rust Company resulting in his 
obtaining the lease with the option in it as a result of his 
insistence that the option be included therein. (R. 189.) 
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In the negotiations he said “it seemed to be the fact that 
I was too old a man to call for a ten year contract and a 
purchase option.” They (the Rust Company) tried to per¬ 
suade him he was too old to enter into the contract. He 
walked out of the office. They reapproached him and as 
a result this option clause was arranged and lease exe¬ 
cuted. (R. 189.) 

Referring to the time when Mr. Mattingly called at his 
home in Hamilton, Mr. Mattingly told him the Grady firm 
had exclusive right to sell this property and referred to 
the Bliss people. (R. 191.) 

Referring to the negotiations with Mr. Mattingly in Mr. 
Hill’s office he said “It was definitely found that it (his 
lease) could not be purchased.” He believes that all the 
negotiations were for the purchase of his lease “up until 
it was found that my lease was not negotiable.” (R. 195.) 

The price was agreed on in Mr. Wilkes’ office. He be¬ 
lieves he was there advised that the lease was not negoti¬ 
able and it was as a result of that the form of the papers 
was worked out. (R. 195.) 

The witness does not recall that he bound himself to Mr. 
Shea in any way, with respect to the property, unless he 
could buy it. (R. 196.) 

He did not suggest the inclusion in the acceptance letter 
dated July 28, 1941 of the provision that a full commission 
would be paid the Grady firm. (R. 197.) 

He identified memorandum showing that he received the 
notice from the bank on Saturday July 26, 1941. (R. 198.) 
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1 Endorsed: Filed Aug 9 1941 Charles E. Stewart, 

Clerk 

Complaint for Injunction, Receiver, Specific Performance, 
etc., With Reference to Real Estate Contracts. 

1. On October 30, 1937, John J. Bowles, now deceased, 
was the owner of the premises known as 1701 Kalorama 
Road, N. W., Washington, D. C., being Lot 90 in Square 
2566, and on said date, he executed a lease of said premises 
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lo the defendant Eugene E. Sykes for the term of nine (9) 
years and seven (7) months, commencing on the 1st day of 
May, 1938, and ending on the 30th day of November, 1947, 
for certain rentals stipulated in said lease payable at the 
office of the H. L. Rust Company as the agent of the said 
lessor. Among other things, said lease provided as fol¬ 
lows : 

“It is also understood and agreed that the party of the 
second part shall have the first refusal to purchase the 
property, provided he exercises said privilege to do so 
within three days after the receipt of notice from the party 
of the first part stating that a bona fide offer to purchase 
property has been made by another source acceptable to the 
party of the first part.” 

2. Thereafter, the said John J. Bowles died, and The Sec¬ 
ond National Bank of Washington, a banking corporation, 

as trustee under the will of the said John J. Bowles, 
2 (hereinafter referred to as the Bank-Trustee), suc¬ 
ceeded to his status both as owner of the said prop¬ 
erty and as lessor under said lease. 

3. That on the 1st day of September, 1938, the defendant, 
Eugene E. Sykes, with the consent of the lessor first had 
and obtained, sub-leased said premises to the United States 
of America for the term beginning September 1, 1938 and 
ending with June 30,1939, said lease providing that it could 
be renewed from year to year, at an annual rental of Nine¬ 
teen Thousand, Two Hundred Sixtv-Six Dollars and Eighty- 
Four Cents, ($19,266.84), but not beyond June 30, 1942. 
Sr^id lease has been so renewed, and the Government con¬ 
tinues to occupy said premises and to pay the stipulated 
rental to the said defendant Sykes. 

4. That, on July 21, 1941, there was submitted to the said 
Bank-Trustee a sales contract for the purchase of said 
premises for the sum of One Hundred Twenty-One Thou¬ 
sand, Two Hundred Fifty Dollars, ($121,250.00), cash, ac- 
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companied by a deposit in the sum of Five Thousand Dol¬ 
lars, ($5,000.00), on account thereof as earnest money. 

5. That prior to July 21, 1941, one John D. Mattingly, a 
broker working for J. Dallas Grady & Son, real estate 
brokers and agents in the District of Columbia, had inter¬ 
ested the plaintiff in the purchase of said premises, and 
had represented to the said plaintiff, as the fact was, that 
J. Dallas Grady & Son had been granted by the said Bank- 
Trustee the exclusive agency for the sale of said premises; 
and the plaintiff submitted, through the said Mattingly, an 
offer for the purchase of said property, which offer, how¬ 
ever, was less than the one referred to in the preceding 
paragraph and was rejected by the said Bank-Trustee. 

6. That, on July 23, 1941, the said Bank-Trustee wrote 
the defendant Sykes as follows, which letter, however, was 
not received until July 26, 1941: 

“In a certain agreement of lease dated the 30th day 
of October, 1937, between the late John J. Bowles as 
3 party of the first part and yourself as party of the 
second part, covering premises known as 1701 Kalo- 
rama Road, N. W., Washington, D. C., being lot 90, square 
2566, the following provision is contained. 

‘It is also understood and agreed that the party of the 
second part shall have the first refusal to purchase the 
property, provided he exercises said privilege to do so 
within three days after the receipt of notice from the party 
of the first part stating that a bona fide offer to purchase 
property has been made by another source acceptable to 
the party of the first part’ 

The undersigned, The Second National Bank of Wash¬ 
ington, as Trustee under the Will of the said John J. 
Bowles, deceased, is the owner of the said property and has 
succeeded to the rights and duties of the party of the first 
part under said lease. 

Accordingly, you are hereby notified that a bona fide 
offer to purchase said property has been made by another 
source acceptable to the undersigned as party of the first 
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part. The amount of said offer is $121,250.00, all cash at 
the date of conveyance, which is to be made within 30 days 
frotn the date of acceptance of the offer or as soon there¬ 
after as a report on the title can be secured if promptly 
ordered. A deposit of $5,000.00 has been received by the 
undersigned with the said offer and a similar deposit will 
be required by you to accompany your acceptance, if you 
decide to exercise your ‘first refusal to purchase the prop¬ 
erty’ at said price and on said terms. 

As stated in the quoted provision of the lease, you must 
exercise your privilege, If at all, within three days after 
the receipt of this notice.” 


7. That thereupon the said Mattingly suggested to the 
said plaintiff that the said Sykes might be interested, for a 
consideration, in the exercise of his privilege of “first re¬ 
fusal” under his said lease and, after negotiations looking 
to this end, it was agreed on July 28, 1941, that the de¬ 
fendant Sykes would exercise said privilege and resell said 
premises simultaneously with his purchase to the said plain¬ 
tiff, and assign his rights under his contract of purchase to 
the plaintiff, in consideration of which the plaintiff agreed 
to pay to the defendant Sykes as deposit money the sum of 
Five Thousand Dollars, ($5,000.00), and purchase said 
property upon the identical terms and conditions of Sykes’ 
contract with the Bank-Trustee, and the defendant Sykes 
agreed to use said Five Thousand Dollars, ($5,000.00), 
4 as a deposit under the proposed contract with the 
said Bank-Trustee, and the plaintiff further agreed 
to pay the said defendant Sykes the sum of Four Thousand, 
Five Hundred Dollars, ($4,500.00), for Five Hundred Dol¬ 
lars, ($500.00), of which the said Mattingly agreed to re¬ 
imburse the plaintiff out of his personal share of the brok¬ 
er’s commission. 


8. That on July 28, 1941, the defendant Sykes, through 
his attorney, requested the Bank-Trustee to exhibit to him 
the contract referred to in its aforesaid letter of Julv 23rd. 
1941, and the Bank-Trustee’s counsel, in partial compliance 
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therewith, but after an earlier complete refusal, exhibited 
a contract on the face of which was concealed from the view 
of Sykes’ attorney the names of the purchaser and of the 
broker or brokers to be paid the full sales commission which 
the Bank-Trustee as seller agreed to pay. The defendant 
Sykes understood, as alleged above, that J. Dallas Grady & 
Son were the exclusive agents for the sale of said property. 

9. That thereafter on July 28, 1941, the said defendant 
Sykes exercised his said privilege of “first refusal” and so 
notified the Bank-Trustee by letter, at the same time de¬ 
positing the sum of Five Thousand Dollars, ($5,000.00), as 
earnest money. His letter is as follows: 

“Receipt is acknowledged of your letter of July 23,1941, 
delivered to me at 9:45 a. m. on Saturday, July 26, 1941, 
relative to premises known as 1701 Kalorama Road, N. W., 
Washington, D. C. 

I, the undersigned, hereby give notice to the Second Na¬ 
tional Bank, Trustee under the Will of the late J. J. Bowles, 
that I elect to exercise my right of first refusal contained 
in an agreement of lease dated the 30th day of October, 
1937, and made between said J. J. Bowles, deceased, as 
party of the first part, and myself as party of the second 
part, and purchase the premises demised to me by said lease 
agreement. 

Herewith is a deposit of Five Thousand Dollars ($5,- 
000.00), in form of a cashier’s check of the Hamilton Na¬ 
tional Bank, Washington, D. C. Out of the purchase price, 
a commission in the amount of Three Thousand Seven Hun¬ 
dred Thirty-seven Dollars and Fifty Cents ($3,737.50) 
shall be payable to the real estate office of J. Dallas 
5 Grady and Son, in which John D. Mattingly is a 
salesman. 

This letter is being delivered to you, by hand, through 
Mr. Crenshaw, my attorney, prior to three days after the 
receipt of this notice by me.” 

10. That on July 29, 1941, the Bank-Trustee, purporting 
to act pursuant to its letter of July 23, 1941, and the defen¬ 
dant Sykes’ reply of July 28, 1941, and representing to act 
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in accordance with the offer referred to in the fourth para¬ 
graph above, by letter requested the defendant Sykes to 
execute a formal contract according to a draft which it 
enclosed. That no formal contract was required between the 
parties as Sykes’ exercise of the privilege contained in his 
said lease within the prescribed time was full and complete 
compliance with the provisions of said privilege clause. 
Said draft contained the following provision as to rent com¬ 
missions : 

“(If as a result of acceptance of this offer and convey¬ 
ance in accordance therewith said lease is eliminated pur¬ 
chaser agrees to pay said commission of 3% to H. L. Rust 
Co., the same as if the lease remained throughout its 
term.) ” 

That the above quoted sentence was not in the offer re¬ 
ferred to in paragraph four hereof; and the defendant, 
Bank-Trustee had no right to insist upon Sykes’ agreeing 
thereto. 

11. That the said Sykes has properly refused to sign the 
contract tendered it by the said Bank-Trustee, and the said 
Bank-Trustee has taken the position that there is no bind¬ 
ing i agreement between them and refuses to perform the 
agreement aforesaid, and has returned or offered to return 
the said deposit of Five Thousand Dollars, ($5,000.00), to 
the said Sykes. 

12. That the said Bank-Trustee is contemplating selling 
said property to someone else in violation of its said agree¬ 
ment with the said Sykes. 

13. This plaintiff is advised and believes and therefore 
avers that said Sykes has legally exercised his option 

6 of “first refusal” and that there is a binding and 
enforceable contract between the said Sykes and the 
said Bank-Trustee for the sale of said property; that the 
plaintiff is the equitable owner of the property by reason 
of the agreements aforesaid and the refusal of the Bank- 
Trustee to sell said property to the said Sykes seriously 
andi adversely affects his interests and right; that he 
has i requested the said Sykes to enforce his said 



7 


contract by becoming a plaintiff herein but the said 
Sykes refuses to do so; and that the only way that this 
plaintiff’s rights can be fully protected is by bringing this 
suit in his own name. 

14. Plaintiff tenders himself ready and wiling to perform 
every act required of him in the premises; and is informed 
and believes and therefore avers that the said Sykes is 
ready and willing to do and perform every act reasonably 
and legally required of him pursuant to his said letter of 
July 28,1941. 

Wherefore, the plaintiff prays: 

1. That appropriate process may issue out of this Hon¬ 
orable Court against the respective defendants. 

2. That the defendant Bank-Trustee may be enjoined, 
both temporarily and permanently, from soliciting or ac¬ 
cepting any other offer for the purchase of said property. 

3. That the defendant Sykes may be enjoined, both tem¬ 
porarily and permanently, from paying any further rent 
for said premises to anyone. 

4. That a receiver may be appointed to collect the rents 
hereafter due and payable by the United States Govern¬ 
ment by virtue of its said sublease, and that such rents may 
be ordered turned over to the plaintiff as the true owner 
of said property. 

5. That the defendants, Bank-Trustee and Sykes, may be 

compelled specifically to perform their respective 
7 contracts to the end that the plaintiff may become 
both the legal and the equitable owner of said property. 

6. In the alternative, that the Court shall allow the plain¬ 
tiff such damages against the defendant Bank-Trustee, as 
he has suffered in the premises. 

7. And for such other and further relief as to the Court 
may seem proper. 

Whiteford, Hart & Carmody 
Bv J. J. Wilson 

JOHN J. WILSON 
Attorneys for Plaintiff 
Address: 815 Fifteenth St., N. W. 
Washington, D. C. 
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8 Filed Aug 16 1941 Charles E. Stewart, Clerk. 
####*#**'•* 

Ansker of Eugene E. Sykes to Complaint for Injunction, 

Etc. 

Now comes the defendant, Eugene E. Sykes, by his at¬ 
torneys as below named and respectfully shows as follows: 

1, 2, and 3. This defendant admits the allegations con¬ 
tained in said paragraphs. 

4. This defendant states that he does not have any per¬ 
sonal information as to the date the contract referred to in 
paragraph 4 of the complaint was submitted to the defen¬ 
dant bank but is advised bv said bank that the offer was 
submitted on or about July 21, 1941. 

5. This defendant does not have personal information of 
the facts alleged in paragraph 5 but this defendant was ad¬ 
vised bv the said John D. Mattinglv that J. Dallas Gradv 
& Son had secured an exclusive agency for the sale of prem¬ 
ises 1701 Kalorama Road, N. W., Washington, D. C. 

6. This defendant admits that the bank did write to him 
a letter bearing date of July 23, 1941 which was received 
by this defendant on July 26, 1941 and that the letter reads 
as set out in said paragraph 6. This defendant was not 
then given any information as to the name of the purchaser 

1 or as to the name of the agent, if any, making the sale. 

9 7. In answer to paragraph 7 this defendant states 
that the said Mattingly did see this defendant and 

did advise that he had a client, to wit, one James McD. 
Shea, who was interested in purchasing premises 1701 Kal- 
orama Road, X. W., Washington, D. C.; that the said Mat¬ 
tingly did bring this defendant and the plaintiff together 
and as a result thereof this defendant and said plaintiff 
did enter into an agreement as set out in said paragraph 7. 

8. This defendant admits the facts set out in said para¬ 
graph 8 but states that a further and more full statement 
should be made with respect to the question of agency, that 
is to sav, this defendant was advised bv the said Mattinglv 
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that J. Dallas Grady & Son did have the exclusive agency 
for the sale of said property; that this defendant was ad¬ 
vised by another source that H. L. Rust Co., the agent 
which negotiated the lease agreement between him and said 
J. J. Bowles, was acting as agent in connection with the 
other offer which the bank had received and which was sat¬ 
isfactory to the bank, subject to the right of “first refusal” 
of this defendant. This defendant further states that on, 
to wit, July 31, 1941 Mr. David Colladay, one of the at¬ 
torneys for the defendant bank, at the request of his coun¬ 
sel, did advise him that the contract, which the bank had, 
provided for a joint commission to the H. L. Rust Co. and 
to J. Dallas Grady & Son. 

9. This defendant admits the allegations contained in 
paragraph 9 of the complaint. 

10. This defendant admits the allegations contained in 
paragraph 10 and states that in addition to the clause quoted 
by the plaintiff the said form of contract further provided 

“The seller agrees to pay to J. Dallas Grady & Son and 
H. L. Rust Co., to be equally divided between them, the reg¬ 
ular rate of commission fixed by the Washington Real 
Estate Board amounting to $3,737.50, and the Title Com¬ 
pany through which settlement is made is hereby author¬ 
ized and directed to make deduction of the aforesaid com¬ 
missions from the proceeds of the sale and to make pay¬ 
ment thereof to said agent.” 

10 11. In answer to paragraph 11 this defendant 

states that the letter which he wrote to The Second 
National Bank of Washington exercising his right of “first 
refusal” was approved in substance and in form by the 
plaintiff, James McD. Shea and by the real estate firm of 
J. Dallas Grady & Son. This defendant further states that 
upon the receipt of the letter from the Second National 
Bank dated July 29, in which the form of contract was en¬ 
closed, he notified the plaintiff and J. Dallas Grady & Son 
of the receipt of said letter and of the form of contract. 
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That by the agreement between him and the said plaintiff 
the plaintiff agreed to assume, keep and perform his (de¬ 
fendant Sykes’) agreements to purchase said property; 
this defendant further states that said plaintiff never au¬ 
thorized or requested him to submit any further offers to 
the said bank or to sign any agreement other than the let- 
ter referred to in paragraph 9 of the complaint. 

12. This defendant is advised that the bank-trustee has 
entered into a contract for the sale of said property. This 
defendant suggests that the party to said contract and the 
agent which negotiated said contract are proper parties, if 
not indispensable, and that they should be made parties to 
this suit. 

13. In answer to paragraph 13 this defendant states that 
he has refused to bring suit against The Second National 
Bank in this matter. The other allegations contained in this 
paragraph are conclusions of law and this defendant is ad¬ 
vised that said allegations need not be answered. 

14. This defendant, in answer to paragraph 14, states 

that the allegations contained therein are conclusions and 

that there is no necessitv to answer to the same. 

•» 

In further answer to the complaint this defendant states 
that he performed all of the obligations imposed upon him 
by reason of his contract with the plaintiff. He further 
states that upon the receipt of the letter of July 29, 1941 
from The Second National Bank, in which the form 
11 1 of contract was enclosed, that he advised the plain¬ 
tiff, through their respective attorneys, of that fact 
and suggested and urged the plaintiff, if he was further in¬ 
terested in the property, to forthwith authorize him to make 
a reply to said letter and to said contract; that he urged the 
said plaintiff, through their respective attorneys, if he were 
interested in the property, to authorize him to make an 
offer to purchase said property at and for the sum of One 
Hundred Twenty-one Thousand Two Hundred Fifty Dol¬ 
lars ($121,250.00) in the exact form of contract submitted 
by The Second National Bank with two exceptions, namely 
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by eliminating (1) the provision to pay a commission of 
Three per cent (3%) for the rental of said property to the 
same extent as though the lease remained throughout its 
term and (2) the clause providing for a sales commission. 

The said plaintiff did not authorize this defendant to 
make said offer or any further offer whatsoever. 

This defendant further states that he is advised that the 
offer which the bank states it has now accepted was made 
through the H. L. Rust Co. as agent, and it provides for a 
full commission to the H. L. Rust Co. and that he is further 
advised that the offer which the bank had accepted, subject 
to the “first refusal” of this defendant, was likewise sub¬ 
mitted through the H. L. Rust Co. 

This defendant states that he should not be enjoined from 
paying any further rent unless full protection is provided 
so that the failure on his part to pay rent will not act as a 
forfeiture of his lease and this defendant further states 
that a receiver should not be appointed to collect the rents 
hereafter due and payable by the United States Govern¬ 
ment but that these rents should be paid to him; this defen¬ 
dant further states that if a receiver is appointed to collect 
the rents from the United States Government that this will 
be unfair to him, will work a great hardship and 
12 might result in making it impossible for him to pay 
the rent provided for under his lease, as no other in¬ 
come accrues to him from the property. 

In further answer this defendant states that he is willing 
to perform his contract, insofar as it is possible for him to 
do; that by his agreement with the plaintiff it was under¬ 
stood and agreed that there was no obligation upon him to 
convey the property to the plaintiff unless he was able to 
purchase the property upon the terms and conditions which 
he offered, which terms and conditions the said plaintiff 
requested him to include in his offer to purchase the prop¬ 
erty; that the said plaintiff never requested or authorized 
this defendant to purchase the property upon any other 
terms, and that up to the present this defendant has been 




12 


unable to purchase the property upon the said terms and 
conditions. 

FRANCIS W. HILL, JR, 
AUGUSTUS P. CRENSHAW, III 
Woodward Building 
Washington, D. C. 

i Attorneys for defendant , Eugene 

E. Sykes. 

13 ' Endorsed: Filed Aug 29 1941 Charles E. Stew¬ 

art, Clerk. 

Affidavit 

District of Columbia, ss: 

John A. Reilly, being first duly sworn, upon oath deposes 
and says: 

I am President of The Second National Bank of Wash¬ 
ington, a banking corporation, -with trust powers, organ¬ 
ized under the national banking laws of the United States 
and doing business and having its principal office and place 
of business in the District of Columbia, which Bank is trus¬ 
tee under the will of John J. Bowles, deceased, and is the 
party defendant so named in the above captioned action. 

Among the provisions of the will of the said decedent was 
the following: 

4 4 Upon the death of my wife, or in the event that she 
predeceases me, then as promptly as may be after the ad¬ 
ministration of my estate and the transfer thereof to my 
Trustee, I desire my Trustee to commence the orderly liq¬ 
uidation thereof, being guided therein by my desire and 
intention hereby expressed that the assets comprising the 
same are not to be sacrificed solely in the interests 

14 i of a quick settlement but such time shall be taken 

as my Trustee may deem necessary and desirable, 
and upon complete liquidation, or earlier if in the judg- 
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ment of my Trustee a partial distribution is desirable, the 
net trust estate is to be divided * * * *” 

The said Bank as trustee as aforesaid has for many 
months been engaged in liquidating the estate in accordance 
with the decedent’s will, having due regard for the above 
quoted provision, and the trustee is continuing so to liq¬ 
uidate. One of the properties in the estate is that involved 
herein, Lot 90 in Square 2566, in the District of Columbia, 
which is improved by a large garage building known and 
designated as 1701 Kalorama Road, N. W., the land and 
improvements having been appraised recently by reliable 
appraisers at $125,000.00. 

On June 4, 1941, the said Bank-Trustee authorized J. 
Dallas Grady & Son (the late J. Dallas Grady, who subse¬ 
quently died on July 24, 1941, being the senior member 
thereof), to procure, if possible, offers of purchase for all 
remaining real properties in the Bowles Estate and granted 
the exclusive right to offer and advertise for sale all of the 
said properties for a period of 60 days from June 4, 1941, 
and submit any offer or offers obtained. 

Thereafter, certain offers to purchase the above men¬ 
tioned property were received and submitted by Mr. Grady 
to the Bank-Trustee, among them an offer in the name of 
James McD. Shea signed by J. Dallas Grady & Son, Agent, 
by John D. Mattingly, dated July 11, 1941 (the said Mat¬ 
tingly being a salesman of the firm of J. Dallas Grady & 
Son), to purchase the said property for $115,000.00 cash, of 
which $1,000.00 cash was offered as deposit, subject to an 
existing tenancy under lease dated October 30, 1937, expir¬ 
ing November 30, 1947, between the decedent and Eugene 
E. Sykes. None of the offers received was considered 
15 sufficient in amount to be acceptable until, on or about 
July 21, 1941, there was submitted to the Bank- 
Trustee, through H. L. Rust Company, an offer dated July 
21, 1941, signed by Thomas G. Slater as purchaser, to pur¬ 
chase the said property for $121,250.00 cash, of which 
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$5,000.00 in the form of certified check was submitted as a 
deposit. Photostatic copies of the said offer and check are 
hereto annexed and made a part hereof. The said Slater 
offer was made subject to the aforementioned lease to Eu¬ 
gene E. Sykes but included provision that, for collecting 
rents as provided in the said lease, the H. L. Rust Company 
should receive 3% of rents collected, and it also included 
provision for the regular sales commission in the amount 
of $3,737.50 to be equally divided between J. Dallas Grady 
and H. L. Rust Company. 

Promptly upon receipt of the said Slater offer the Bank- 
Trustee notified H. L. Rust Company that the provision 
for divided commission on the sale was in conflict with the 
exclusive right which had been given to Grady & Son; there¬ 
upon H. L. Rust Company invited return of the offer, say¬ 
ing that if the divided commission could not be included 
the offer could be resubmitted after expiration of the ex¬ 
clusive right conferred upon Mr. Grady. 

J. Dallas Grady was at that time gravely ill, having just 
been stricken with the illness which resulted almost im¬ 
mediately in his death, and so the Bank-Trustee communi¬ 
cated with Dallas M. Grady, his son and business partner 
in the firm of J. Dallas Grady & Son, and notified him of 
the foregoing situation. As a result, Dallas M. Grady, as a 
member of the firm as aforesaid, on July 23, 1941, author¬ 
ized in writing, under the aforementioned exclusive agency, 
the acceptance of the said Slater offer and payment of sales 
commission in accordance therewith. Thereupon, on 
16 ' the same day the Bank-Trustee notified H. L. Rust 
Company that the said Slater offer was accepted, 
subject to compliance by the Bank-Trustee with that provi¬ 
sion of the lease of the said property which is in the fol¬ 
lowing words: 

“It is also understood and agreed that the party of the 
second part shall have the first refusal to purchase the 
property, provided he exercises said privilege to do so 
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within three days after the receipt of notice from the 
party of the first part stating that a bona fide offer to pur¬ 
chase property has been made by another source acceptable 
to the party of the first part.” 

And on the same day, July 23, 1941, the Bank-Trustee 
prepared a letter of notice to Eugene E. Sykes, lessee of 
the said property, directed to his home address, Hamilton, 
Virginia, giving him notice of receipt of the said offer, 
pursuant to the above quoted provision of his lease of the 
said property. A copy of the said letter is hereto annexed 
and made a part hereof. Transmittal of the said letter was 
deferred, however, upon receipt of information that Mr. 
Svkes would come to 'Washington the following dav and 
accept the same and would waive any right he might have 
to purchase the property under the provisions of the lease. 
Within a day or two thereafter, however, the Bank-Trustee 
was informed that, although Mr. Sykes had come to Wash¬ 
ington, he had not volunteered to accept the said notice and 
waive his rights, but, on the contrary, had asked a represen¬ 
tative of the H. L. Rust Company what was in it for him. 
Promptly thereafter, the Bank-Trustee sent the said notice 
by messenger to Hamilton, Virginia, where it was deliv¬ 
ered to Mr. Sykes on Saturday, July 26,1941, at 9:45 A. M. 

On Monday, July 28, 1941, Mr. Sykes, through his attor¬ 
ney, called upon the Bank-Trustee to exhibit to him 
17 the offer of which he had been given notice. The 
Bank-Trustee declined to furnish further informa¬ 
tion until Mr. Sykes should first post $5,000.00, correspond¬ 
ing to the deposit already in hand, and signify willingness 
to purchase as to the terms stated in the Bank-Trustee’s 
aforementioned letter of notice. Late in the day, however, 
after the demand had been rene-wed bv Mr. Svkes’ attornev, 
who was accompanied by an attorney representing J. Dallas 
Grady & Son, the said offer of Thomas G. Slater was ex¬ 
hibited to them, with the exception of the names of the pro¬ 
spective purchaser, the parties to receive the commission, 



16 


and the firm name of the H. L. Bust Company appearing 
at the head of the offer and in the body thereof as broker. 
A photostatic copy of the said offer as so exhibited is hereto 
annexed and made a part hereof. 

The following morning, Tuesday, July 29, 1941, Mr. 
Sykes, by his attorney, delivered to the Bank-Trustee his 
letter dated at Hamilton, Virginia, July 28, 1941, a photo¬ 
static copy of which is hereto annexed and made a part 
hereof, purporting to exercise his “right of first refusal” 
to purchase the said property under the aforementioned 
lease, and accompanied the same by cashier’s check for 
$5,000.00 as referred to therein. The said letter of Mr. 
Sykbs made no reference whatsoever to the terms of the of¬ 
fer which had the day before been exhibited as aforesaid. 
It contained, however, express provision that the sales com¬ 
mission was to be paid “to the real estate office of J. Dallas 
Grady and Son, in which John D. Mattingly is a sales¬ 
man”. 

18 On the same date, July 29, 1941, the Bank Trustee 
wrote to Mr. Sykes at his home address aforemen¬ 
tioned, acknowledging receipt of his letter last aforemen¬ 
tioned and submitting, to be executed by him and promptly 
returned to the Bank Trustee, formal contract to purchase 
the said property. Copies of the said letter dated July 29, 
1941 and of the said contract are hereto annexed and made 
a part hereof. Copies thereof were also delivered by mes¬ 
senger to Mr. Sykes’ Attorney on July 29, 1941. The orig¬ 
inals were received by Mr. Sykes July 31,1941 at 9:35 A. M. 
Mr. Sykes has never responded thereto. 

On July 31, 1941, nothing having been heard from Mr. 
Syk0s, and in view of the fact that J. Dallas Grady had 
died, the Bank Trustee, through its Attorney, took the pre¬ 
caution of calling to the attention of Counsel for J. Dallas 
Grady & Son, the facts that his client had agreed to the 
split sales commission provided for in the aforementioned 
Slater offer and that his client’s exclusive right as to the 
selling of the property would expire with the 3rd day of 
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August, 1941. Out of this conversation developed arrange¬ 
ments for a conference of interested parties for the purpose 
of endeavoring to settle differences, which conference was 
had the following day, August 1, 1941. The conference of 
August 1, 1941 was attended by representatives of the Bank 
Trustee, a representative of H. L. Rust Company, and 
Counsel for J. Dallas Gradv and Son. Counsel to Mr. Svkes 

* w 

was invited but elected not to attend. The conference was 
abortive. The matters of relative rights of Mr. Slater and 
the Rust Company and of Mr. Sykes and Grady and Son and 
Mr. John D. Mattingly, including the matters of sales 
19 commissions and rent commissions on the property, 
were discussed; but no understanding or agreement 
was reached. 

On August 5, 1941, the H. L. Rust Company having kept 
in continual touch with the Bank Trustee since the date of 
submission of the aforementioned Slater offer, and having 
been inquiring as to developments and as to what action was 
being taken with respect to the said offer, the Bank Trus¬ 
tee, still having heard nothing further from Mr. Sykes, com¬ 
municated through its Counsel with Mr. Svkes’ Attornev, 
and inquired what, if any, further action Mr. Sykes intended 
taking, it being stated to Mr. Sykes’ Attorney that the Bank 
Trustee must bring the matter to a conclusion. Mr. Svkes’ 
Attornev stated that he was not longer engaged activelv in 
the handling of the matter but that he thought that Mr. John 
Wilson, representing another interest, might be in touch 
with the Bank Trustee later in the day. Thereupon, on the 
same day, the Bank Trustee through its Counsel, communi¬ 
cated with Mr. Wilson and ascertained from him that he was 
representing Mr. James McD. Shea. It being apparent that 
Mr. Shea was desirous of purchasing the said property in 
some manner through Mr. Sykes, the Bank Trustee through 
its Counsel informed Mr. Wilson that the matter of sale 
of the said property would be taken up in a Committee 
Meeting of the Bank Trustee the following morning at 10:30 
A. M. and that, if he had a proposal to make, it should be 
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made before that time. The Bank Trustee also apprised 
the H. L. Rust Company at the same time, of the forthcom¬ 
ing'Committee Meeting to consider the matter. 

In the aforementioned conversation between Counsel to 
the Bank Trustee and Mr. Wilson and in a conference the 
following morning (August 6, 1941), between the 
20 1 same persons, there were discussed possible modifi¬ 
cations of the form of contract which had been sub¬ 
mitted to Mr. Sykes with the Bank Trustee’s letter dated 
July 29, 1941. 

As a result of the Committee Meeting on the morning of 
August 6, 1941, the Bank Trustee allowed further time, 
until 2:00 P. M. on August 7, 1941, within which Mr. Sykes 
might take further action to perfect his rights under the 
provision of his lease of the said property giving him the 
right of “first refusal” to purchase the same; and Mr. Wil¬ 
son and the Rust Company were immediately notified of 
this extension of time. 

The following morning, August 7, 1941, Mr. Wilson com¬ 
municated with Counsel to the Bank Trustee and inquired 
whdt would be the Bank’s attitude toward certain tentative 
arrangements he had in mind in modification of the afore¬ 
mentioned formal contract submitted to Mr. Sykes. 

Immediately thereafter and still on the morning of Au¬ 
gust 7, 1941, H. L. Rust Company submitted to the Bank 
Trustee a letter from Thomas G. Slater directed to the Bank 
Trustee, dated August 7, 1941, stating that he was with¬ 
drawing his offer hereinbefore referred to for purchase of 
the 1 said property for $121,250.00 cash and submitting a new 
offer, through H. L. Rust Company alone, for purchase of 
the said property for $125,000.00 cash, supported by de¬ 
posit of $25,000.00 in certified checks. There accompanied 
the 1 said letter a contract to purchase on the terms stated 
therein, dated August 7, 1941, signed by Mr. Slater and a 
certified check in the sum of $20,000.00 which with his cer¬ 
tified check for $5,000.00 previously submitted with his 
eaflier offer, aggregated the amount of the stated 
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21 $25,000.00 deposit. Photostatic copies of the said 
letter and contract dated August 7, 1941 and of the 

said $20,000.00 certified check are hereto annexed and made 
a part hereof. 

Immediately thereafter, and still on the morning of Au- 
gust 7, 1941, counsel to the Bank-Trustee communicated to 
Mr. Wilson the position of the Bank-Trustee on the two 
questions raised by him and then told him, also, of the new 
Slater oiler, giving him the substance and the terms thereof 
and volunteering to furnish him photostatic copies as soon 
as available, which latter was done that afternoon. 

Thereafter, at 1:55 P. M. on August 7, 1941, counsel to 
the Bank-Trustee communicated with Mr. Wilson in re¬ 
sponse to the latter’s effort to call him at 1:30 P. M., and 
was told by Mr. Wilson that he had not had time to prepare 
any papers but that he had made certain arrangements, the 
substance of which he stated. Counsel to the Bank-Trustee 
stated that he would notify the latter. 

Immediately thereafter, the Bank-Trustee, having been 
notified of Air. Wilson’s call last aforementioned, deter¬ 
mined, in a meeting of its Board of Directors, that Mr. 
Sykes had not met, within the time allowed, the require¬ 
ments of the Bank-Trustee and that the new offer of 
Thomas G. Slater to purchase the said property for $125,- 
000.00 cash should be accepted, subject to the rights of Mr. 
Sykes with respect thereto under the terms of his lease of 
the property. On the same day, August 7, 1941, the Bank- 
Trustee wrote Eugene E. Sykes at his home address, giving 
him notice of its determination, including notice of the new 
offer, and stating that his $5,000.00 deposit would be re¬ 
turned to him the following day. This letter was received 
by Mr. Sykes August 9, 1941, at 8:35 A. M., a copy thereof 
is hereto annexed and made a part hereof. A copy 

22 of the said letter was mailed simultaneously to Mr. 
Wilson. No response to the said letter has been re¬ 
ceived from Mr. Sykes. 
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On August S, 1941, the Bank-Trustee mailed to Mr. Sykes 
his $5,000.00 Cashier’s Check previously deposited with it 
and also wrote to Thomas G. Slater notifying him that his 
new offer dated August 7, 1941, was accepted, subject to 
the rights of Mr. Sykes with respect thereto under his lease 
of the property, a copy of the said letter to Mr. Slater is 
hereto annexed and made a part hereof. 

Thereafter, on the same day, August 8,1941, in telephone 
conference between Mr. Wilson and counsel to the Bank- 
Trustee, the former stated that it had not been his under¬ 
standing that written documents were required within the 
extended time allowed. 

The following day, August 9,1941, the instant action was 
filed and the Bank-Trustee served with process. 

The Bank-Trustee still holds the offer of Thomas G. 
Slater dated August 7, 1941, to purchase the said property 
for $125,000.00 cash and the deposit of $25,000.00 in sup¬ 
port thereof in the form of two certified checks, one for 
$5,000.00 and one for $20,000.00; but H. L. Rust Company, 
agent of Mr. Slater, has kept in touch with the Bank-Trus¬ 
tee and has repeatedly informed it that, while Mr. Slater 
is willing to leave the amount of his deposit tied up for a 
reasonable time for prompt disposition of this controversy, 
he is unwilling to allow it to remain for any protracted 
length of time. The Bank-Trustee, therefore, is fearful of 
losing at any time the said $25,000.00 deposit and the 
23 $125,000.00 offer which it supports, by reason of 

pendency of this proceeding. 

For the further information of the Court there is attached 
hereto a copy of Agreement dated July 28, 1941, between 
the said Eugene E. Sykes and James McD. Shea. 

The greater portion of the foregoing facts are known to 
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me, of my personal knowledge, to be true; and the remain¬ 
der I am reliably informed of and verily believe to be true. 

JOHN A. REILLY. 


Subscribed and sworn to before me this 29th day of Au¬ 
gust, 1941. 

ELIZABETH M. KINTZ 
(Seal) Notary Public, D. C. 

#*#**#*#•* 

24 Endorsed: Filed Aug 29 1941 Charles E. Stew¬ 
art, Clerk. 

Sales Contract 

Official Standard Form Adopted by the 
Washington Real Estate Board 

H. L. Rust Company 
Real Estate, Loans & Insurance 
1001 15th Street Northwest 
Washington, D. C. 

Washington, D. C., July 21, 1941. 

Received from Thomas G. Slater a deposit of Five Thou¬ 
sand Dollars ($5000.00) to be applied as part payment of 
the purchase of Lot 90 in Square 2566, containing 22,428 
square feet, with improvements thereon known as No. N. W. 
corner 17th Street & Kalorama Road, N. W. in the District 
of Columbia, upon the following terms of sale: 

Total price of property One Hundred Twenty-one Thou¬ 
sand, Two Hundred Fifty and no/100 Dollars ($121,250.00) 
The purchaser agrees to pay One Hundred Twenty-one 
Thousand, Two Hundred Fifty Dollars ($121,250.00) cash 
at the date of conveyance, of which sum this deposit shall 
be a part. 

The property is sold free of encumbrance except as afore¬ 
said ; title is to be good of record and in fact subject, how¬ 
ever, to covenants, conditions and restrictions of record, if 
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anv; otherwise said deuosit is to be returned and sale de- 
ciared off at the option of the purchaser, unless the defects 
are of such character that they may readily be remedied by 
legal action, but the seller and agent are hereby expressly 
released from all liability for damages by reason of any 
defect in the title. In case legal steps are necessary to per¬ 
fect i the title, such action must be taken by the seller 
promptly at his own expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such prompt 
action. 

Rents, taxes, water rent, are to be adjusted to the date 
of the transfer. Taxes, general and special, are to be ad¬ 
justed according to the certificate of taxes as issued by the 
Collector of Taxes of the District of Columbia, except that 
assessments for improvements completed prior to the date 
herebf, whether assessment therefor has been levied or not, 
shall be paid by the seller or allowance made therefor at the 
time of transfer. 

Examination of title, tax certificate, conveyancing, notary 
fees and all recording charges, including those for purchase 
money trust, if any, are to be at the cost of the purchaser; 
provided, however, that if upon examination the title should 
be found defective, the seller hereby agrees to pay the cost 
of the examination of the title and also to pay to the agent 
herein a commission hereinafter provided for just as though 
the sale had actually been consummated and all the terms 
of the contract complied with. 

Within thirty days from the date of acceptance hereof by 
the owner, or as soon thereafter as a report on the title 
can be secured if promptly ordered, the seller and pur¬ 
chaser are required and agree to make full settlement in ac¬ 
cordance with the terms hereof. If the purchaser shall 
fail to do so, the deposit herein provided for may be for¬ 
feited at the option of the seller, in which event the pur¬ 
chaser shall be relieved from further liability hereunder, 
or instead of declaring said deposit forfeited the seller may 
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avail himself of all other legal or equitable rights which he 
may have under this contract. In the event of the forfeiture 
of the deposit, the seller should allow the agent one-half 
thereof as a compensation for his services to him. 

25 Settlement is to be made at the office of H. L. 

Rust Company or at the Title Company searching the 
title, and deposit with the Title Company or with H. L. 
Rust Company of the purchase money, the deed of con¬ 
veyance for execution and such other papers as are re¬ 
quired of either party by the terms of this contract shall be 
considered good and sufficient tender of performance of 
the terms hereof. 

Seller agrees to execute the usual special warranty deed. 
Property is sold subject to an existing tenancy as follows: 
Leased to November 30, 1947 at $1500.00 per month, rents 
to be collected by H. L. Rust Co. for which service it is to 
receive 3% of rents collected. 

The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded is 
assumed by the seller. 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any Department of the District 
of Columbia, or prosecutions in any of the courts of the 
District of Columbia on account thereof against or affecting 
the property at the date of the settlement of this contract 
shall be complied with by the seller and the property con¬ 
veyed free thereof. This provision shall survive the deliv¬ 
ery of the deed hereunder. 

The seller agrees to pay to J. Dallas Grady and H. L. 
Rust Co., to be equally divided between them, the regular 
rate of commission fixed by the Washington Real Estate 
Board amounting to $3737.50, and the Title Company, or 
Ihe Real Estate Office, through which settlement is made is 
hereby authorized and directed to make deduction of the 
aforesaid commission from the proceeds of the sale and to 
make payment thereof to the said agent. Entire deposit 
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to be held by Second National Bank, Trustee under will 
of John J. Bowles until settlement hereunder is made. 

The principals to this contract mutually agree that it 
shall be binding upon their respective heirs, executors, ad¬ 
ministrators or assigns. 

This contract, made in triplicate, when ratified by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 
not herein contained. 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be our 
contract. 

THOMAS G. SLATER 

July 21, 1941 
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26 Endorsed: Filed Aug 29 1941 Charles E. Stew¬ 
art, Clerk. 

The Second National Bank 
of Washington 
Organized 1872 
Washington, D. C. 

July 23, 1941. 

John A. Reilly 
President 

Mr. Eugene E. Sykes 
Delivered by Messenger 
Hamilton, Virginia 

Dear Sir: 

In a certain agreement of lease dated the 30th day of 
October 1937 between the late John J. Bowles as party of 
the first part and yourself as party of the second part, 
covering premises known as 1701 Kalorama Road, N. W., 
Washington, D. C. being lot 90, square 2566, the following 
provision is contained: 

“It is also understood and agreed that the party of the 
second part shall have the first refusal to purchase the 
property, provided he exercises said privilege to do so 
within three days after the receipt of notice from the party 
of the first part stating that a bona fide offer to purchase 
property has been made by another source acceptable to 
the party of the first part.” 

The undersigned, The Second National Bank of Washing¬ 
ton, as Trustee under the Will of the said John J. Bowles, 
Deceased, is the owner of the said property and has suc¬ 
ceeded to the rights and duties of the party of the first part 
under said lease. 

Accordingly, you are hereby notified that a bona fide offer 
to purchase said property has been made by another source 
acceptable to the undersigned as party of the first part. The 
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amount of said offer is $121,250.00, all cash at the date of 
conveyance, which is to be made within 30 days from the 
date of acceptance of the offer or as soon thereafter as a 
report on the title can be secured if promptly ordered. A 
deposit of $5,000.00 has been received by the undersigned 
with'the said offer and a similar deposit will be required by 
you to accompany your acceptance, if you decide to exercise 
your “first refusal to purchase the property” at said price 
and oil said terms. 

As stated in the quoted provision of the lease, you must 
exercise your privilege, if at all, within three days after 
the receipt of this notice. 

Very truly yours, 

THE SECOND NATIONAL BANK OF 
WASHINGTON 

By JOHN A. REILLY 
President 
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29 Endorsed: Filed Aug 29 1941 Charles E. Stewart, 

Clerk. 


Hamilton, Virginia 
July 28,1941 

Second National Bank 
Washington, D. C. 

Gentlemen: Attention: Mr. John A. Reilly, President 

Receipt is acknowledged of your letter of July 23, 1941, 
delivered to me at 9:45 a. m. on Saturday, July 26, 1941, 
relative to premises known as 1701 Kalorama Road, N. W., 
Washington, D. C. 

I, the undersigned, hereby give notice to the Second Na¬ 
tional Bank, Trustee under the Will of the late J. J. Bowles, 
that I elect to exercise my right of first refusal contained in 
an agreement of lease dated the 30th day of October, 1937, 
and made between said J. J. Bowles, deceased, as party of 
the first part, and myself as party of the second part, and 
purchase the premises demised to me by said lease agree¬ 
ment. 

Herewith is deposit of Five Thousand Dollars ($5,000.00) 
in form of a cashier’s check of the Hamilton National Bank, 
Washington, D. C. Out of the purchase price, a commis¬ 
sion in the amount of Three Thousand Seven Hundred 
Thirty-seven Dollars and Fifty Cents ($3,737.50) shall be 
payable to the real estate office of J. Dallas Grady and Son, 
in which John D. Mattingly is a salesman. 

This letter is being delivered to you, by hand, through 
Mr. Crenshaw, my attorney, prior to three days after the 
receipt of this notice by me. 

Very truly yours, 

EUGENE E. SYKES. 
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30 Endorsed: Filed Aug. 29 1941 

The Second National Bank of Washington letterhead 

I July 29th 1941 

Mr. Eugene E. Sykes 
Hamilton, Virginia 

Dear Sir: 

This letter acknowledges receipt today of your letter 
dated July 28, 1941, directed to Second National Bank, 
Washington, D. C., accompanied by Hamilton National 
Bank cashier's check to the order of Second National Bank, 
Trustee, in the sum of $5,000.00, responding to our letter to 
you dated July 23, 1941 which, pursuant to the lease dated 
the 30th day of October, 1937 between the late John J. 
Bowles, as party of the first part, and yourself, as party of 
the second part, covering premises known as 1701 Kalorama 
Road, N. W., Washington, D. C., apprised you of a bona 
fide offer to purchase the said property made by another 
source acceptable to the undersigned. 

Your letter referred to above lias today been considered 
by the Executive Committee of our Board of Directors and, 
pursuant to said consideration, there is submitted here¬ 
with, to be duly executed by you and promptly returned to 
us, formal contract in accordance with (1) our letter to you 
dated July 23, 1941, and (2) the offer referred to therein 
which, pursuant to demand in your behalf, was submitted 
to and examined in your behalf by your Attorney, prelimi¬ 
nary to your action thereon, and pursuant to (3) your said 
letter. 

Truly yours, 

1 SECOND NATIONAL BANK OF WASHINGTON 

1 JOHN A. REILLY, 

President. 

Receipt for Registered Article No. 628187. (stamp) 
Washington, D. C. (Central Stat.) Jul 29 1941—Registered 
Special Delivery. 
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31 Endorsed: Filed Aug 29 1941 

"Washington, D. C., July 29, 1941. 

Received from Eugene E. Sykes a deposit of Five Thou¬ 
sand Dollars ($5000.00) to be applied as part payment of 
the purchase of Lot 90 in Square 2566, containing 22,428 
square feet, with improvements thereon known as No. N.W. 
corner 17tli Street & Kalorama Road, N. W., in the District 
of Columbia, upon the following terms of sale: 

Total price of property One Hundred Twenty-one Thou¬ 
sand, Two Hundred Fifty and no/100 Dollars ($121,250.00). 

The purchaser agrees to pay One Hundred Twenty-one 
Thousand, Two Hundred Fifty Dollars ($121,250.00) cash 
at the date of conveyance, of which sum this deposit shall 
be a part. 

The property is sold free of encumbrance except as afore¬ 
said; title is to be good of record and in fact subject, how¬ 
ever, to covenants, conditions and restrictions of record, if 
any; otherwise said deposit is to be returned and sale de¬ 
clared off at the option of the purchaser, unless the defects 
are of such character that they may readily be remedied by 
legal action, but the seller and agent are hereby expressly 
released from all liability for damages by reason of any de¬ 
fect in the title. In case legal steps are necessary to perfect 
the title, such action must be taken by the seller promptly 
at his own expense, whereupon the time herein specified 
for full settlement by the purchaser will thereby be extended 
for the period necessary for such prompt action. 

Rents, taxes, water rent, are to be adjusted to the date 
of the transfer. Taxes, general and special, are to be ad¬ 
justed according to the certificate of taxes as issued by the 
Collector of Taxes of the District of Columbia, except that 
assessments for improvements completed prior to the date 
hereof, whether assessment therefore has been levied or not, 
shall be paid by the seller or allowance made therefor at 
the time of transfer. 

32 Examination of title, tax certificate, conveyancing, 
notary fees and all recording charges, including those 
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for purchase money trust, if any, are to be at the cost of the 
purchaser; provided, however, that if upon examination the 
title should be found defective, the seller hereby agrees to 
pay the cost of the examination of the title and also to pay 
to the agent herein a commission hereinafter provided for 
just as though the sale had actually been consummated and 
all the terms of the contract complied with. 

"Within thirty days from the date of acceptance hereof 
by the owner, or as soon thereafter as a report on the title 
can be secured if promptly ordered, the seller and purchaser 
are required and agree to make full settlement in accord¬ 
ance with the terms hereof. If the purchaser shall fail to 
do iso, the deposit herein provided for may be forfeited at 
thei option of the seller, in which event the purchaser shall 
be relieved from further liability hereunder, or instead of 
declaring said deposit forfeited the seller may avail him¬ 
self of all other legal or equitable rights which he may have 
under this contract. In the event of the forfeiture of the 
deposit, the seller should allow the agent one-half thereof 
as a compensation for his services to him. 

Settlement is to be made at the office of the Title Com¬ 
pany searching the title and deposit with the Title Company 
of the purchase money, the deed of conveyance for execu¬ 
tion and such other papers as are required of either party 
by the terms of this contract shall be considered good and 
sufficient tender of performance of the terms hereof. 

Seller agrees to execute the usual special warranty 
33 deed. Property is sold subject to an existing tenancy 
as follows: Leased to November 30,1947 at $1500.00 
per month, rents to be collected by H. L. Rust Co. for which 
service it is to receive 3% of rents collected. (If as a result 
of acceptance of this offer and conveyance in accordance 
therewith said lease is eliminated purchaser agrees to pay 
said commission of 3% to H. L. Rust Co., the same as if the 
lease remained throughout its term.) 

The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded is 
assumed by the seller. 
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All notices of violations of Municipal orders or require¬ 
ments noted or issued by any Department of the District 
of Columbia, or prosecutions in any of the courts of the 
District of Columbia on account thereof against or affecting 
the property at the date of the settlement of this contract 
shall be complied with by the seller and the property con¬ 
veyed free thereof. This provision shall survive the deliv¬ 
ery of the deed hereunder. 

The seller agrees to pay to J. Dallas Grady & Son and 
H. L. Rust Co., to be equally divided between them, the reg¬ 
ular rate of commission fixed by the Washington Real 
Estate Board amounting to $3737.50, and the Title Company 
through which settlement is made is hereby authorized and 
directed to make deduction of the aforesaid commission 
from the proceeds of the sale and to make payment thereof 
to the said agent. Entire deposit to be held by Second Na¬ 
tional Bank, Trustee under will of John J. Bowles, until 
settlement hereunder is made. 

The principals to this contract mutually agree that it 
shall be binding upon their respective heirs, executors, ad¬ 
ministrators or assigns. 

34 This contract, made in triplicate, when ratified by 
the seller contains the final and entire agreement be¬ 
tween the parties hereto and they shall not be bound by any 
terms, conditions, statements or representations, oral or 
written, not herein contained. 


Agent 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be our 
contract. 


Purchaser 

July , 1941. 


Seller 

July , 1941. 

Property is to be conveyed in the name of . 
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35 Endorsed: Filed Aug 29 1941 Charles E. Stew¬ 
art, Clerk. 

Received 11:20 A.M. Aug 7/41 EJC. 

Washington, D. C. 
August 7,1941 

Second National Bank, 

Trustee under Will of John J. Bowles, Dec’d., 

1333 G Street, N. W., 

Washington, D. C. 

Attn: Mr. E. F. Colladay, Trust Officer. 

Gentlemen: 

I withdraw the offer submitted by me through J. Dallas 
Grady and Son and H. L. Rust Company, for the purchase 
of Lot 90, Square 2566, premises 1701 Kalorama Road, 
N. W., of $121,250.00 all cash, which was conditionally ac¬ 
cepted by you by letter of July 23, 1941, directed to H. L. 
Rust Company, subject to compliance by you with a certain 
provision contained in the lease on the premises. 

I submit herewith, through H. L. Rust Company alone, 
a new offer for the purchase of the property of $125,000.00, 
all cash, the contract provision that the usual Real Estate 
Board commission on the sale, $3850.00, shall be payable to 
H. L. Rust Company, supported by a deposit of $25,000.00, 
in the form of certified checks. 

Very truly yours, 

THOMAS G. SLATER. 
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36 Endorsed: Filed Aug 29 1941 
Sales Contract 

H. L. Rust Company 
Real Estate, Loans & Insurance 
1001 15th Street Northwest 
Washington, D. C. 

Washington, D. C., August 7, 1941 

Received from Thomas G. Slater a deposit of Twenty-five 
Thousand Dollars ($25,000.00) to be applied as part pay¬ 
ment of the purchase of Lot 90 in Square 2566, containing 
22,428 square feet with improvements thereon known as 
No. N. W. corner 17th Street & Kalorama Road, N. W. in 
the District of Columbia, upon the following terms of sale: 

Total price of property One Hundred Twenty-five Thou¬ 
sand Dollars ($125,000.00). 

The purchaser agrees to pay One Hundred Twenty-five 
Thousand Dollars ($125,000.00) cash at the date of convey¬ 
ance, of which sum this deposit shall be a part. 

• •••*#«*•• 

The property is sold free of encumbrance except as afore¬ 
said ; title is to be good of record and in fact subject, how¬ 
ever, to covenants, conditions and restrictions of record, 
if any; otherwise said deposit is to be returned and sale 
declared off at the option of the purchaser, unless the de¬ 
fects are of such character that they may readily be reme¬ 
died by legal action, but the seller and agent are hereby 
expressly released from all liability for damages by reason 
of any defect in the title. In case legal steps are necessary 
to perfect the title, such action must be taken by the seller 
promptly at his own expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such prompt 
action. 

Rents, taxes, water rent, * * * to be adjusted to the date 
of the transfer. Taxes, general and special, are to be ad¬ 
justed according to the certificate of taxes as issued by the 
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Collector of Taxes of tlie District of Columbia, except that 
assessments for improvements completed prior to the date 
hereof, whether assessment therefor has been levied or not, 
shall be paid by the seller or allowance made therefor at 
the time of transfer. 

Examination of title, tax certificate, conveyancing, no¬ 
tary fees and all recording charges, including those for pur¬ 
chase money trust, if any, are to be at the cost of the pur¬ 
chaser; provided, however, that if upon examination the 
title should be found defective* the seller hereby agrees to 
pat the cost of the examination of the title and also to pay 
to the agent herein a commission hereinafter provided for 
just as though the sale had actually been consummated and 
all the terms of the contract complied with. 

Within thirty days from the date of acceptance hereof 
by the owner, or as soon thereafter as a report on the title 
can he secured if promptly ordered, the seller and purchaser 
ar6 required and agree to make full settlement in accord¬ 
ance with the terms hereof. If the purchaser shall fail to 
do 1 so, the deposit herein provided for may be forfeited at 
the option of the seller, in which event the purchaser shall 
be relieved from further liability hereunder, or instead of 
declaring said deposit forfeited the seller may avail him¬ 
self of all other legal or equitable rights which he may have 
untler this contract. In the event of the forfeiture of the 
deposit, the seller should allow the agent one-half thereof 
as a compensation for his services to him. 

37 Settlement is to he made at the office of H. L. Rust 
Company or at the Title Company searching the 
title, and deposit with the Title Company or with H. L. Rust 
Company of the purchase money, the deed of conveyance 
for execution and such other papers as are required of 
either party by the terms of this contract shall be consid¬ 
ered good and sufficient tender of performance of the terms 
hereof. 

Seller agrees to execute the usual special warranty deed. 
Property is sold subject to an existing tenancy as follows: 
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Leased to November 30, 1947 at $1500.00 per month, rents 
to be collected bv II. L. Rust Co. for which service it is to 
receive 3% of rents collected. 

*###*##**• 

The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded is 
assumed by the seller. 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any Department of the District 
of Columbia, or prosecutions in any of the courts of the Dis¬ 
trict of Columbia on account thereof against or affecting 
the property at the date of the settlement of this contract 
shall be complied wdth by the seller and the property con¬ 
veyed free thereof. This provision shall survive the de¬ 
livers of the deed hereunder. 

The seller agrees to pay to H. L. Rust Company his 
agent, the regular rate of commission fixed by the Wash¬ 
ington Real Estate Board amounting to $3850.00, and the 
Title Company, or the Real Estate Office, through which 
settlement is made is hereby authorized and directed to 
make deduction of the aforesaid commission from the pro¬ 
ceeds of the sale and to make payment thereof to the said 
agent. Entire deposit to be held by Second National Bank 
until settlement hereunder is made. 

The principals to this contract mutually agree that it 
shall be binding upon their respective heirs, executors, ad¬ 
ministrators or assigns. 

This contract, made in triplicate, when ratified by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 
not herein contained. 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 

THOMAS G. SLATER 
(Purchaser) 
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38 Endorsed: Filed Aug 29 1941 

August 7th 1941 

Mr. Eugene E. Sykes 
Box No. 152 
Hamilton, Virginia 

Dear Sir: 

Referring again to the Agreement of Lease dated the 
30th day of October, 1937, between the late John J. Bowles, 
as party of the first part, and yourself, as party of the sec¬ 
ond part, covering premises known as 1701 Kalorama Road, 
Northwest, Washington, D. C., being Lot 90, Square 2566, 
containing the following provision: 

“It is also understood and agreed that the party of the 
second party shall have the first refusal to purchase the 
property, provided he exercises said privilege to do so 
within three days after the receipt of notice from the party 
of the first part stating that a bona fide offer to purchase 
property has been made by another source acceptable to 
the party of the first part.” 

You not having complied within the time allowed there¬ 
for with the resolution (copy herewith enclosed) passed by 
the Trust Department Committee of the undersigned bank 
on August 6, 1941, the terms of which are communicated to 
Mr. John J. Wilson, acting in your behalf, by Mr. E. F. 
Colladav ’phoning from the Committee meeting; and the 
offer to purchase the above-described property, of which 
vou were given notice in the letter of the undersigned trus- 
tee to you dated July 29, 1941, having been withdrawn; 
and another offer by the same party having been made, you 
are hereby given notice thereof as follows: 

A second bona fide offer to purchase said property 

39 has been made by Thomas G. Slater, acceptable to 
the undersigned as legal representative and succes¬ 
sor party of the first part under said Lease. The amount 
thereof is $125,000, all cash at the date of conveyance; a 
deposit of $25,000 to be applied as part of the purchase 
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price has been received by the undersigned with the offer, 
and a similar deposit by you will be required to accompany 
your acceptance, if you decide to exercise your first re¬ 
fusal to purchase the property” at said price and on the 
terms of said offer. 

A photostatic copy of said offer is herewith enclosed. 
As stated in the quoted provision of the lease, you must ex¬ 
ercise your “first refusal to purchase the property,” if at 
all, within three days after the receipt by you of this notice. 

The cashier’s check for $5,000, deposited with your letter 
of July 28, 1941, will be mailed to you tomorrow. This 
letter is being written after the bank’s vault, containing the 
check, was closed for the day. 

Very truly yours, 

THE SECOND NATIONAL BANK OP 

WASHINGTON 

By s/ JOHN A. REILLY 

President 

Trustee under the Will of John J. Bowles, 

Deceased. 

(Enclosure in foregoing letter.) 

40 Resolved that if Eugene E. Sykes signs the con¬ 
tract which was sent to him with letter of this Bank 
dated July 29, 1941, after eliminating therefrom the paren¬ 
thetical clause in lines 4 to 8 inclusive on page 3 thereof, 
and delivers the contract so signed to The Second National 
Bank of Washington at or before two o’clock P.M. August 
7, 1941, and he or someone in his behalf acceptable to the 
Bank indemnifies the Bank as Trustee against any claim 
by H. L. Rust Company for Commission on future rents 
from said property, the Trust Department Committee here¬ 
by recommends to the Board of Directors, or to the Execu¬ 
tive Committee if the Board be not in session, acceptance 
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and signature bv the Bank as Trustee under the Will of 
John J. Bowles, Deceased, of such contract with Eugene 
E. Sykes. 

41 Endorsed: Filed Aug 29 1941. 

The Second National Bank 
of Washington 
Organized 1872 
Washington, D. C. 

John A. Reilly 

President August 8, 1941. 

Mr. Thomas G. Slater 
c/o H. L. Rust Company 
1001 — 15th Street, N. W. 

Washington, D. C. 

Dear Sir: 

Referring to your letter dated August 7, 1941, addressed 
to The Second National Bank, Trustee under Will of John 
J. Bowles, Deceased, delivered to the Bank on that day, 
this is to inform you that the offer submitted by you with 
said letter, being in the form of a sales contract dated 
August 7,1941, signed by you as purchaser for the purchase 
of lot 90 in square 2566, known as N. W. corner 17th Street 
and Kalorama Road, N. W., in the District of Columbia, 
from the undersigned Bank as Trustee as aforesaid has, 
by vote of the Board of Directors of said Bank been ac¬ 
cepted, subject to compliance by the undersigned with that 
provision of the lease referred to in said sales contract 
which is in the following words: 

“It is also understood and agreed that the party of the 
second part shall have the first refusal to purchase the 
property, provided he exercises said privilege to do so 
within three days after the receipt of notice from the party 
of the first part stating that a bona fide offer to purchase 
property has been made by another source acceptable to 
the party of the first part.” 
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Notice in accordance with the above quoted provision 
was mailed to the lessee, Eugene E. Sykes on August 7, 
1941, and you will be informed of the result thereof. 

Very truly yours, 

THE SECOND NATIONAL BANK OF 
WASHINGTON 
By JOHN A. KEILLY 
President 

Trustee under the Will of John J. Bowles, 

! Deceased. 

42 Endorsed: Filed Aug 29 1941 Charles E. Stewart, 
Clerk 

Agreement 

Made this 28tli day of July, 1941, by and between Eugene 
E. Sykes, hereinafter called the vendor, party of the first 
paft, and James McD. Shea, hereinafter called the pur¬ 
chaser, party of the second part. 

Whereas, said vendor is at present the lessee of the prem¬ 
ises known as 1701 Kalorama Road, N. W., Washington, 
D. C., being lot 90, Square 2566 with improvements thereon, 
under a certain lease agreement dated the 30th dav of Oc- 
tober, 1937, made by and between said vendor, as lessee 
therein, and J. J. Bowles, now deceased, as lessor therein; 

Whereas, said lease agreement of October 30, 1937, con¬ 
tains an option to purchase said premises provided said 
vendor, lessee under said lease agreement of October 30, 
1937, exercises such privilege, to wit, “the first refusal to 
purchase the property’’, within three days after the receipt 
of notice stating that a bona fide offer to purchase said 
property has been made by another source acceptable to 
said lessor; 

Whereas such notice as aforementioned, given by the Sec¬ 
ond National Bank of Washington, D. C., as Trustee and 
successor to the rights and duties of said J. J. Bowles, de¬ 
ceased, -was received by said vendor, lessee under said lease 
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agreement of October 30, 1937, on July 26, 1941, at 9:45 
a.m.; 

Whereas, said vendor desires to exercise his right under 
said option contained in said lease agreement of October 
30,1937, and to purchase said premises upon terms and con¬ 
ditions identical with those offered by another source and 
acceptable to said Second National Bank, Trustee; and, 

Whereas, said vendor further desires to resell said prem¬ 
ises simultaneously with his acquiring title thereto after 
having exercised his right to purchase under said option 
in said lease agreement of October 30, 1937; 

Now', Therefore, the parties hereto hereby ratify, 
43 accept, and agree to, the following Memorandum of 
Sale and lierebv acknowledge it to be their contract: 

1. The said vendor hereby agrees to sell, and the said 
purchaser to purchase, the premises knowm as 1701 Kalo- 
rama Road, N. W., Washington, D. C., being Lot 90, Square 
2566 writh improvements thereon, such sale and purchase 
thereof to take place simultaneously wdth the passing of 
the title to said premises to said vendor by reason of hav¬ 
ing exercised his right under said option to purchase said 
premises, under terms and conditions identical with those 
which said vendor will have to comply w’ith in the exercise 
of his option right and in order to complete good title to 
said premises in him. 

2. In accordance with an offer made from another source 
to the present owner of said premises, the said Second 
National Bank, Trustee, the total purchase price shall be 
One Hundred Tw'entv-one Thousand Two Hundred Fifty 
Dollars ($121,250.00), all cash, to be paid at the date of con¬ 
veyance of said premises by said present owner to the said 
vendor. 

3. An amount of Five Thousand Dollars ($5,000.00) shall 
be paid by the purchaser to the vendor upon the execution 
of this agreement, to be applied as part payment of the 
aforestated total purchase price, which Five Thousand 
Dollars ($5,000.00) the vendor hereby covenants and agrees 
he will use as a deposit of equal amount to be made by him 
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with said Second National Bank, Trustee, in order to meet 
a corresponding term of said olfer made by another source 
and accepted by said Second National Bank, Trustee. 

4. The balance of said purchase price, to wit, One Hun¬ 
dred Twenty-one Thousand Two Hundred Fifty Dollars 
($121,250.00) less said deposit of Five Thousand Dollars 
($5,000.00), all cash, said purchaser shall cause to be paid 
in the name and for account of said vendor to said present 
owlier of said premises, said Second National Bank, Trus¬ 
tee* or whoever may be authorized by it to receive the same, 

1 at the date of the conveyance of said premises to said 
44 vendor by said Second National Bank, Trustee. 

Said vendor covenants and agrees that he will ad¬ 
vise said purchaser of the date of said conveyance as soon 
as said vendor has himself been advised thereof. 

5. In consideration of the payment by the purchaser of 
the aforestated amounts (a) of Five Thousand Dollars 
($5,000.00) to said vendor, and (b) of the balance then re¬ 
maining of the aforstated total purchase price in the name 
and for account of said vendor to the said Second National 
Bank, Trustee, or its agent, and (c) of a simultaneous but 
separate agreement between the parties hereto regarding 
the disposition of now existing leases of said premises, said 
vendor hereby covenants and agrees to sell and transfer 
unto said purchaser, his, the said vendor’s, interest in the 
contract which will be made by and between said Second 
National Bank, Trustee, as seller, and the said vendor, as 
buyer by reason of the exercise of his right to purchase un¬ 
der said option, for the sale and conveyance of said prem¬ 
ises to him, subject, however, to all the covenants in said 
contract contained, if any, which said purchaser hereby 
assumes and agrees to keep and perform; and subject, fur¬ 
ther to all leases and subleases of said premises now exist- 
ing. 

6. If said purchaser shall fail to pay said balance of the 
aforestated purchase price as provided for in the preced¬ 
ing paragraph of this agreement, then, and in such event, 
the amount of Five Thousand Dollars ($5,000.00), used by 
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said vendor as deposit with said Second National Bank, 
Trustee, shall be considered forfeited, and said purchaser 
further covenants and agrees that he will indemnify said 
vendor for all damages which said vendor might suffer by 
reason of the failure of said purchaser to make payment 
of said balance of the purchase price as aforestated when 
notified by said vendor to make such payment, or by 
45 reason of any other failure of said purchaser to com¬ 
ply with any other term of said contract of sale which 

will be made bv and between said vendor and said Second 
* 

National Bank, Trustee, in consequence of said vendor’s 
exercise of said option to purchase. 

7. Examination of title, tax certificate, conveyancing and 
all recording charges, including those incurred by the pur¬ 
chase of the vendor from the present owner, said Second 
National Bank, Trustee, are to be paid at the cost of said 
purchaser; it is understood, however, that said Second Na¬ 
tional Bank, Trustee will pay to Dallas M. Grady, as its 
agent, the regular rate of commission fixed by the Wash¬ 
ington Real Estate Board. 

In Witness Whereof, the parties hereto have hereunto 
set their hands and seals this 28th day of July, 1941, at 
Washington, D. C. 

s/ EUGENE E. SYKES (Seal) 

EUGENE E. SYKES, Vendor 

s/ JAMES McD. SHEA 

JAMES McD. SHEA, Purchaser 

Witnesses: 

s/ A. P. CRENSHAW III 
s/ JAMES C. WILKES 
Both as to Both 

.#•••••**• 
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46 ' Endorsed: Filed Sep 9 1941 Charles E. Stewart, 

Clerk 

Affidavit Amending Affidavit Dated August 29,1941. 
District of Columbia, ss: 

John A. Reilly, being first duly sworn, upon oath deposes 
and says: 

I make this Affidavit to be filed in the above captioned 
cause for the purpose of correcting on the record an inad¬ 
vertent error in my Affidavit sworn to bv me on August 29, 
1941, and on the same date filed in the said cause. I have 
personal knowledge of the facts stated herein. 

On the fourth page of my Affidavit filed herein August 
29, 1941, which Affidavit was verified partly upon personal 
knowledge and partly upon information and belief, there 
appears, beginning in the sixth line from the bottom of that 
page, the following sentence: 

“Promptly thereafter, the Bank-Trustee sent the said 
notice by messenger to Hamilton, Virginia, where it was 
delivered to Mr. Svkes on Saturdav, July 26, 1941, at 9:45 
A.M.” 

The correct statement of the delivery of the notice re¬ 
ferred to in the aforementioned quotation and which 

47 i should be substituted for the said quoted portion of 

the aforementioned Affidavit, is as follows: 

Thereafter, on Saturday, July 26, 1941, Mr. Sykes came 
to the principal office of the Bank-Trustee and there ac¬ 
cepted at 9:45 A.M. the said notice. 

At the time when I examined the Affidavit of August 29, 
1941, and executed the same, the foregoing error escaped 
my notice; but, when I next returned to my office, on Sep¬ 
tember 2, 1941, and was reviewing the said Affidavit once 
more, I did observe the mistake and immediately brought 
the same to the attention of counsel to the Bank-Trustee, 
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with the request that appropriate steps be taken promptly 
to make proper correction. 

JOHN A. REILLY 

Subscribed and sworn to before me this 8th day of Sep¬ 
tember, 1941. 

ELIZABETH M. KINTZ 

(Seal) Notary Public, D. C. 

D. C. COLLADAY 
1331 G St., N. W., 

Atty for Dft. The Second 
National Bank of Washington 

*###**###* 

48 Endorsed: Filed Dec 1 - 1941 Charles E. Stew¬ 
art, Clerk. 

Answer (and Counter-Claim for Interpleader) of the 
Second National Bank of Washington, Trustee. 

The defendant, The Second National Bank of Washing¬ 
ton, Trustee under the will of John J. Bowles, deceased, by 
its counsel, undersigned, for answer to the complaint herein, 
says: 

1, 2. This defendant admits the facts alleged in the cor¬ 
respondingly numbered paragraphs of the complaint. 

3. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegation 
in paragraph 3 of the complaint that sublease therein men¬ 
tioned was made with the consent of the elssor, but is in¬ 
formed and believes that the other facts alleged in that 
paragraph are true. 

4. This defendant admits the facts alleged in paragraph 
4 of the complaint. 

5. In answer to paragraph 5 of the complaint it is ad¬ 
mitted that prior to July 21, 1941, plaintiff submitted an 
offer to purchase the said property through J. Dallas Grady 
& Son, through John D. Mattingly, an employee of that 

firm, which was dated July 11, 1941, for $115,000.00 

49 cash, of which $1,000 cash was offered as a deposit. 
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This offer was rejected as being insufficient. This 
defendant admits the existence of an exclusive agency ar¬ 
rangement with J. Dallas Grady & Son for the sale of said 
premises, made June 4,1941, for a period of 60 days. Con¬ 
cerning other allegations contained in paragraph 5 of the 
coiAplaint, defendant has not sufficient knowledge to form 
a belief as to the truth thereof. 

6. This defendant admits the facts alleged in this para¬ 
graph of the complaint. 

7. Concerning the allegations of fact contained in the 
three and one-half lines of first sentence of paragraph 7 of 
the complaint, concluding with the words “looking to this 
end,” this defendant has not sufficient knowledge to form a 
belief as to the truth thereof. Defendant is likewise with¬ 
out' sufficient knowledge as to the allegation in the last three 
lines of the said paragraph as to Mattingly’s agreeing to 
rehnburse plaintiff a certain five hundred dollars ($500.00). 
This defendant denies that there was agreement between 
plaintiff and defendant Sykes in terms as set forth in the 
remainder of the said paragraph, and says that the said 
parties entered into two written contracts, bearing date of 
July 28, 1941, (true copies of which are of record herein, 
one being attached to and made a part of the affidavit of 
John A. Reilly, filed in support of this defendant’s Motion 
to Dismiss, etc., and the other being attached to and made 
a part of the affidavit of plaintiff accompanying his memo¬ 
randum of his opposition to this motion) and reference is 
hereby made thereto for a complete and accurate statement 

of the terms thereof. 

50 8. This defendant admits the facts alleged in this 

paragraph of the complaint, except that it has no 
knowledge sufficient to form a belief as to the allegation of 
what Sykes understood. 

9. This defendant admits that the letter as quoted in this 
paragraph is correct and that it was accompanied by a 
$5,000 deposit, but denies that defendant Sykes at any time 
exercised his privilege of “first refusal”; and denies that 
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said letter constituted exercise thereof; and denies that said 
letter was notice of exercise thereof. 

10. This defendant admits the facts alleged in the first 
sentence of this paragraph of the complaint. Concerning 
the next sentence in this paragraph, this defendant is ad¬ 
vised that the same constitutes mere argument which it is 
not required to answer, but if answer is required, this de¬ 
fendant denies same. This defendant admits that the sen¬ 
tence quoted in this paragraph of the complaint was con¬ 
tained in the draft referred to, although not contained in 
the offer referred to in paragraph 4 of the complaint. This 
defendant is advised that the last clause contained in para¬ 
graph 10 of the complaint is argument, but that if an an¬ 
swer is required, denies same. 

11. This defendant is advised that the first clause in par¬ 
agraph 11 of the complaint as to Sykes refusing to sign 
the contract there mentioned is mere argument, which it 
is not required to answer, but if answer is required, it de¬ 
nies the same. This defendant admits that it has taken the 
position that there is no binding agreement between it and 
Sykes and that it has returned to him his $5,000 deposit; 
and it says that Sykes has not complained of that action 
and does not do so now. It admits that it refuses the per¬ 
formance demanded by plaintiff. 

51 12. This defendant admits it is contemplating sell¬ 

ing the property to someone else, but denies that 
said prospective sale is in violation of any agreement w 7 ith 
said Sykes. 

13. This defendant believes to be true and therefore ad¬ 
mits the allegation in paragraph 13 of the complaint that 
Sykes, though requested by plaintiff to enforce the alleged 
contract by becoming a plaintiff herein, refused to do so. 
As to the remainder of that paragraph it is advised that 
the same is mere argument and conclusions, which it need 
not answer, but if required to answer, it denies. 

14. This defendant is advised that the allegations of par¬ 
agraph 14 of the complaint are not such as it is required 
to answer, but if required to answer, it says that it is with- 
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out sufficient knowledge to form a belief as to the truth 
thereof. 

15. And to afford a complete and integrated statement of 
the facts, only part of which are comprised in the foregoing 
paragraphs hereof, this defendant here incorporates by ref¬ 
erence, and prays to be read and considered as a part hereof 
the affidavit of its president, John A. Reilly, heretofore filed 
herein in support of its Motion to Dismiss (and for other 
relief) filed herein August 29, 1941, and his amending affi¬ 
davit filed herein September 9, 1941. This defendant says 
that the true facts show that plaintiff has no cause of action 
against it. 

16. For further answer or for counter-claim for inter¬ 
pleader, this defendant says: 

1. That if plaintiff prevails in this action H. L. Rust Com¬ 
pany claims to be entitled to be paid by this defendant one- 

half of the regular commission on the sale to plain- 
52 tiff, amounting to one thousand eight hundred sixtv- 
eight dollars and seventy-five cents ($1,868.75) and 
mhv assert a claim against this defendant on account of 

i * # 

rent commissions for the unexpired balance of the term of 
the lease to defendant Sykes. Plaintiff seeks to enforce 
herein a provision, among others, for payment of the entire 
sales commission, amounting to three thousand seven hun¬ 
dred thirty-seven dollars and fifty cents ($3,737.50) to J. 
Dallas Grady and Son and to exclude provision for liability, 
if any, of this defendant to H. L. Rust Company on account 
of rent commissions as aforesaid. Moreover, this defen¬ 
dant is informed and believes, and therefore says, that J. 
Dkllas Grady and Son claims the full commission on the 
sale if plaintiff prevails. 

2. As already set forth, (pp. 8-11, Reilly Affidavit in 
Support of Motion to Dismiss) the August 7, 1941 offer by 
Thomas G. Slater to purchase the property in question for 
ohe hundred twenty-five thousand dollars ($125,000.00) 
cash was, on the same date and after Sykes had failed to 
exercise his right of first refusal as to the earlier Slater 
offer, accepted by this defendant, subject to the right of 
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“first refusal” of defendant Sykes with respect thereto; 
and this latter right, after due notice, was not exercised; 
and the said August 7, 1941 Slater offer, with supporting 
twenty-five thousand dollars ($25,000) deposit, still 
stands. 

53 3. The firm of J. Dallas Grady and Son, was until 
the death of J. Dallas Grady on July 24, 1941 a part¬ 
nership comprising the late J. Dallas Grady and Dallas M. 
Grady, his son; and the latter is the surviving partner. The 
said Dallas M. Grady continues to do business under the 
name and style of J. Dallas Grady and Son with offices at 
1104 Vermont Avenue, N. \Y., Washington, D. C. The said 
H. L. Rust Company is a corporation organized under the 
laws of the District of Columbia and has its principal office 
at 1001 15th Street, X. W., Washington, D. C. Thomas G. 
Slater is an individual residing at 1150 Connecticut Ave¬ 
nue, X. W., Washington, D. C. 

4. This defendant is advised and therefore says that the 
said H. L. Rust Company, the said Dallas M. Grady and 
the said Thomas G. Slater are persons who ought to be 
parties herein if complete relief is to be accorded between 
those already parties, and are subject to the jurisdiction of 
the court as to both service of process and venue and can 
be made parties without depriving the court of jurisdiction 
of the parties before it, or are persons whose claims are 
such that this defendant is or may be exposed to double or 
multiple liability. 

Wherefore, the premises considered, this defendant 
prays: 

1. That the persons named in paragraph 4 last above be 
made parties herein. 

54 2. That said persons be required to plead or in¬ 
terplead and assert herein any claims they respec¬ 
tively may have with respect to the matters set forth in 
the complaint herein, and this answer and counter-claim 
and the answer of the defendant Sykes heretofore filed 
herein. 
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3. That the court enter final judgment, directing this de¬ 
fendant to effect sale and conveyance of the property in 
question to Thomas G. Slater in accordance with the terms 
of his offer dated August 7, 1941 and in all other respects 
dismissing this action, with costs to this defendant. 

4. Alternatively, that the court adjudicate which party 
is entitled to purchase the property in question and upon 
what terms and conditions, and adjudicate to whom com¬ 
mission on such sale shall be paid, and adjudicate what 
right if any there may be with respect to rent commissions 
for the remainder of the term of the lease of said property 
to 1 defendant Sykes, and direct sale and conveyance, and 
payment of commission on sale, and disposition of any 
right as to rent commissions accordinglv. 

5. That this defendant be granted such other and further 
relief as the nature of the case may require and the court 
deem fit and proper. 

COLLADAY, COLLADAY & WALLACE 

E. F. COLLADAY 
D. C. COLLADAY 
ELMER W. PRATT, 

Attorneys for Defendant , The Second 
National Bank of Washington, Wash¬ 
ington, D. C. y Trustee under the Will of 
John J. Bowles, deceased. 

COLLADAY, COLLADAY & WALLACE, 

E. F. COLLADAY, 

D. C. COLLADAY, 

ELMER W. PRATT, 

1331 G St., N. W., 

Washington, D. C., 

Attorneys for The Second 
National Bank of Washington, 

Trustee under the Will of 
John J. Bowles, Deceased. 

• •••••••a 
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55 Endorsed: Filed Dec 23 1942 Charles E. Stew¬ 
art, Clerk. 

Order 

(naming- defendants to counter-claim and directing the said 
defendants to respond to Complaint and Counter¬ 
claim and to interplead, and for other purposes) 

Upon consideration of the counter-claim filed herein by 
the defendant, The Second National Bank of Washington, 
Trustee under the Will of John J. Bowles, Deceased, on 
December 1, 1941, it is, by the Court, this 23rd day of 
December, 1942, 

Ordered that H. L. Rust Company, a corporation, 1001 
Fifteenth Street, N. W., Washington, D. C., Thomas G. 
Slater, 1150 Connecticut Avenue, N. W., Washington, D. C., 
and Dallas M. Grady, 1104 Vermont Avenue, N. W., Wash¬ 
ington, D. C., be, and they hereby are, made parties defen¬ 
dant herein and that they plead or interplead and assert 
herein any claims they respectively may have with respect 
to the matters set forth in the complaint herein, and in the 
answer of Eugene E. Sykes heretofore filed herein and in 
the answer and counter-claim herein of The Second Na¬ 
tional Bank of Washington, Trustee as aforesaid. 

JAMES M. PROCTOR 

Justice. 

56 Endorsed: Filed Jan 11 1943 Charles E. Stew- 
art, Clerk. 

Answer of Defendant Thomas G. Slater to Counter-Claim 
of Defendant Second National Bank 

This defendant admits as true the allegations contained 
in the four subdivisions of paragraph 16 of the counter¬ 
claim of the defendant, Second National Bank. 
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And now having fully answered, this defendant prays 
that he may be granted such relief as he may be entitled to 
in the premises. 

JOSEPH T. SHERIER 
1001 15th Street, N. W. 
Attorney for defendant , 
Thomas G. Slater. 

I certify that on January 5, 1943 I mailed, postage pre¬ 
paid, to counsel for the Second National Bank and James 
McD. Shea, and to Dallas M. Grady, a copy of the foregoing 
answer. 

JOSEPH T. SHERIER 
1001 15th Street, N. W. 
Attorney for defendant, 
Thomas G. Slater. 

#*••#*••** 

57 Endorsed: Filed Jan 11 1943 Charles E. Stew¬ 
art, Clerk. 

Answer of II. L. Rust Company to Complaint and Counter- 

Claim 

This defendant for answer to the complaint and counter¬ 
claim tiled herein says: i 

1, 2, 3, 4. It admits as true the allegations of paragraphs 
1, 2, 3 and 4 of the complaint. 

5. This defendant is without personal knowledge as to 
whether or not John D. Mattingly had interested the plain¬ 
tiff in the purchase of the property involved. Further an¬ 
swering this paragraph this defendant says that the au¬ 
thority granted to J. Dallas Grady & Son is contained in a 
resolution of the trust committee of the defendant. Second 
National Bank, and a letter written by the bank, copies of 
which are attached hereto and made a part hereof as ex¬ 
hibits A and B. 
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6. This defendant admits as true the allegations of para¬ 
graph 6 of the complaint. 

7. This defendant is without personal knowledge of the 
facts alleged in this paragraph and therefore neither ad¬ 
mits nor denies the same. 

S. This defendant is without personal knowledge of the 
facts alleged in this paragraph and therefore neither ad¬ 
mits nor denies the same. 

9. This defendant admits that the defendant Sykes wrote 

and delivered the letter referred to in this paragraph 
58 and that a check for $5000.00 as earnest money ac¬ 
companied his letter. This defendant is advised 
that the legal effect of the delivery of said letter is a ques¬ 
tion of law to be determined by this Court, and that it is 
not required to answer plaintiff’s allegation in relation 
thereto. 

10. This defendant is without personal knowledge of the 
facts in this paragraph alleged and therefore neither ad¬ 
mits nor denies the same. 

11. This defendant is with out personal knowledge of the 
facts in this paragraph alleged and therefore neither ad¬ 
mits nor denies the same. 

12. This defendant admits that the defendant, Second 
National Bank, contemplates selling the property to some¬ 
one else, but denies that such sale would violate any of 
the rights of the plaintiff. 

13. This defendant is without personal knowledge of the 
facts in this paragraph alleged and therefore neither ad¬ 
mits nor denies the same. 

14. This defendant is without personal knowledge of the 
facts in this paragraph alleged and therefore neither ad¬ 
mits nor denies the same. 

This defendant admits as true the allegations of the sev¬ 
eral subdivisions of paragraph 16 of the counter-claim. 

In further answer thereto this defendant attaches hereto 
as exhibit C a copy of the letter of .T. Dallas Grady & Son, 
dated July 23, 1941, to the defendant, Second National 




60 


Bank, agreeing to an equal division of the broker's com¬ 
mission on a sale to the defendant, Thomas G. Slater. 

And now having fully answered, this defendant prays 
that it may be granted such relief as it may be entitled to 
in the premises. 

JOSEPH T. SHERIER 
1001 15th Street, N. W. 
i Attorney for defendant, 

i H. L. Rust Company, a corporation. 

#•••#•»**# 

59 Endorsed: Filed Jan 11 1943 Charles E. Stew¬ 
art, Clerk. 

Exhibit A 

(Copy of Minute Entry of Trust Department Committee, 
The Second National Bank of Washington, Meeting of 
June 4, 1941.) 

On motion of Mr. Colladay, duly seconded and carried, 
Mr. J. Dallas Grady was authorized to procure, if possible, 
offers of purchase for all remaining real properties in the 
Bowles Estate and submit same, and that he be and is 
hereby granted the exclusive right to offer and advertise 
for sale all of the said properties for a period of sixty 
days from June 4, 1941 and submit any offer or offers ob¬ 
tained. 

60 Endorsed: Filed Jan 11 1943 Charles E. Stew¬ 
art, Clerk. 

Exhibit B 

June 6, 1941 

Mr. J. Dallas Grady 

1104 Vermont Avenue, N. W. 

Washington, D. C. 

Dear Mr. Grady: 

At the meeting of the Trust Committee held on the 4th 
instant a resolution was adopted authorizing you to pro¬ 
cure if possible offers of purchase for all of the remaining 
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real properties in the Bowles Estate and submit same to 
us; that you be granted the exclusive right to offer and 
advertise the sale of the Olympia Apartments for a period 
of 60 days from June 4, 1941 and submit any offer or offers 
obtained therefor. 

The properties now held in the Bowles Estate are listed 


as follows: 



Square 

Lot 

Premises 

516 

47 

460 K Street, N. AY. (Includes 
$1,320. for portion of brick 
building on rear of lot) 

516 

48 

458 K Street, X. AY. (Includes 
$1,100 for portion of brick 
building on rear of lot) 

516 

835 

462 K Street, N. AY. Includes 
$1,650. for brick building on 
rear of lot) 

516 

869 

Rear 456 K Street, X. AY. 

2566 

90 

1701 Kalorama Road, X. AY. 

2866 

S10 

136S Eudid Street, X. AY. 

(The Olympia Apartments) 


You requested at the meeting that we procure from H. L. 
Rust Company a statement of the gross rentals of the 
Olympia Apartments, the expenses and the net income to¬ 
gether with the percentage of vacancies during the years 
1930 to 1940, both included. You will find enclosed said 
statement from the Rust Company together with their ac¬ 
companying letter. 

If there is any further information you desire in connec¬ 
tion with this matter, kindly advise us. 

Very truly yours, 

VICTOR B. DEYBER 
Chairman of Board 

VBD :MD 
Ends. 
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61 Endorsed: Filed Jan 11 1943 Charles E. Stew¬ 
art, Clerk. 

Exhibit C 

July 23,1941 

The Second National Bank of 'Washington 
1331 G Street, N. W. 

'Washington, D. C. 

Attention: Mr. John A. Reilly, President 
Gentlemen: 

Referring to the pending offer of Thomas G. Slater dated 
July 21, 1941, for the purchase of lot 90 in square 2566 
from vou as Trustee under the Will of John J. Bowles, 
Deceased, for the sum of $121,250.00 all cash at the date of 
conveyance, $5,000.00 deposit being made with the offer and 
it being provided in the offer that: “The seller agrees to 
pay to J. Dallas Grady and H. L. Rust Co. to be equally 
divided between them, the regular rate of commission fixed 
by the Washington Real Estate Board amounting to 
$3,737.50”. 

You are hereby authorized by the undersigned firm, under 
the 1 exclusive Agency for a limited period of time, which is 
still in force granted by you to our firm to sell the said 
property, to accept the said offer and pay the said commis¬ 
sion in accordance with the above quoted statement in the 
offer. 

Verv trulv vours, 

J. DALLAS GRADY & SON 
By DALLAS M. GRADY (Signed) 
i Member of the Firm. 
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62 Endorsed: Filed Jan 23 1943 Charles E. Stew¬ 
art, Clerk. 

Answer of Dallas M. Grady to Complaint and Counter¬ 
claim 

This defendant for answer to the complaint and coun¬ 
terclaim filed herein says: 

1.-14. Answering the allegations in paragraphs 1 to 14, 
both inclusive, of the complaint, this defendant, upon in¬ 
formation and belief, and for the purposes of this case 
admits the allegations therein contained. 

Further answering, this defendant says that he is the 
surviving partner of the real estate brokerage firm of J. 
Dallas Grady & Son; that said firm consisted of this defen¬ 
dant’s late father, J. Dallas Grady, and this defendant 
until the death of his said father on July 24, 1941; that 
John D. Mattingly during the time of the negotiations re¬ 
ferred to hereinafter was an employee as a salesman of 
said firm, although no longer employed with said firm; that 
on June 4, 1941, The Second National Bank of Washing¬ 
ton, Trustee under the Will of John J. Bowles, deceased, 
duly granted to said firm for sixty (60) days therefrom the 
exclusive agency for the sale of certain properties belonging 
to the Estate of John J. Bowles, deceased, including the 
property at 1701 Kalorama Road, N. W., Washington, 
D. C., then under lease to the defendant, Eugene E. Sykes; 
that under said exclusive agency, said firm was en- 

63 titled to be paid a full regular real estate commission 
by the defendant, The Second National Bank, as 

Trustee, as aforesaid, in respect to any of said properties 
which said Trustee, during the sixty (60) day period afore¬ 
said, might contract or otherwise be obligated to sell, un¬ 
less the firm of J. Dallas Grady & Son should waive their 
right and agree to take a less commission; that said firm 
did agree to take a one-half commission upon a certain con¬ 
tract tendered to said Trustee by one Thomas G. Slater to 
purchase premises 1701 Kalorama Road, N. W., for the sum 
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of One Hundred Twenty-one Thousand, Two Hundred 
Fifty Dollars ($121,250.00) cash, and dated July 21, 1941, 
but the firm of J. Dallas Grady & Son did not agree to take 
less than the full real estate commission in connection with 
the transaction in which the defendant Sykes exercised his 
privilege of “first refusal” in respect of the same prop¬ 
erty by letter dated July 28, 1941; that a full real estate 
commission, according to the rules of the Washington Real 
Estate Board, under both the Slater offer and the said 
Sykes privilege exercise, in effect at the time thereof, was 
Three Thousand, Seven Hundred Thirty-seven Dollars and 
Fifty Cents ($3,737.50); and that the exercise by the said 
defendant Sykes of his privilege of “first refusal” consti¬ 
tuted a binding contract entitling the firm of J. Dallas 
Grady & Son to receive from, and be paid by the said de¬ 
fendant Trustee, The Second National Bank of Washing¬ 
ton, D. 0., the full real estate commission of Three Thou¬ 
sand, Seven Hundred Thirty-seven dollars and Fifty Cents 
($3,737.50). 

And, having fully answered, this defendant prays that he 
may be rendered such relief as he may be entitled to in 
the premises. 

64 Endorsed: Filed Jan 23 1943 Charles E. Stew¬ 
art, Clerk. 

Cross-Claim Against Defendant, the Second National Bank 

of Washington 

1. On, to wit, July 4, 1941, J. Dallas Grady, a partner 
in the firm of J. Dallas Grady & Son, of which firm this 
defendant is the surviving partner, was given an exclusive 
agency contract in the terms set forth in “Exhibit A” of 
the answer of the H. L. Rust Company to complaint and 
counter-claim, which “Exhibit A” is incorporated herein 
as a part hereof. Thereafter, on, to wit, July 21,1941, there 
was procured through the firm of J. Dallas Grady & Son, 
a contract of purchase of Lot 90, Square 2566, improved by 
premises known as and numbered 1701 Kalorama Road, 
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N. W., Washington, D. C., from one Thomas G. Slater. 
Thereafter, on, to wit, the 23rd day of July, 1941, the firm 
of J. Dallas Grady & Son, by this defendant, agreed to give 
the H. L. Rust Company one-half of its commission, in 
accordance with a letter addressed to The Second National 
Bank of Washington under date of July 23, 1941, attached 
to the answer of the H. L. Rust Company as “Exhibit C”, 
which said “Exhibit C” is incorporated herein as a part 
hereof. On, to wit, the 28th day of July, 1941, the said firm 
of J. Dallas Grady & Son procured the plaintiff, James 
McD. Shea, and Eugene E. Sykes, or either of them, as a 
purchaser of the property aforesaid, said offer being in 
the same amount as had been offered bv the aforementioned 
contract of purchase from Slater which amount was One 
Hundred Twenty-One Thousand, Two Hundred Fifty Dol¬ 
lars ($121,250.00), all cash. This defendant, as surviving 
partner of the firm of J. Dallas Grady and Son, claims to 
be entitled to a real estate commission in the amount of 
Three Thousand, Seven Hundred Thirty-seven Dollars and 
Fifty Cents ($3,737.50) as the procuring cause under the 
Sykes-Shea sale aforesaid, or, in the alternative, should the 
court decide that the said Slater contract should legally be 
accepted by the defendant, The Second National 
65 Bank of Washington, as Trustee, then, and in such 
event, this defendant claims from the defendant, The 
Second National Bank of Washington, Trustee, the sum of 
One Thousand, Eight Hundred Sixtv-eiglit Dollars and 
Seventy-five cents ($1,S6S.75), being a one-half commis¬ 
sion, the other half commission belonging to the H. L. Rust 
Company, defendant herein. 

Wherefore, this defendant demands that he be given a 
judgment in his favor against the defendant, The Second 
National Bank of Washington, Trustee of the Estate of 
John J. Bowles, deceased, in the amount of Three Thou¬ 
sand, Seven Hundred Thirty-seven Dollars and Fifty Cents 
($3,737.50) as procuring cause of the aforesaid Sykes-Shea 
contract, or, in the alternative, the sum of One Thousand, 
Eight Hundred Sixty-eight Dollars and Seventy-five Cents 
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($1,SG8.75), as its one-lialf share of the commission for pro¬ 
curing the Slater contract as aforesaid. 

WILKES, McGARRAGHY & ARTIS 
By JAMES C. WILKES 

Attorneys for Defendant, 

Dallas M. Grady 
501 Tower Building 

I certify that on the 22nd day of January, 1943,1 mailed, 
postage prepaid, to counsel for the plaintiff, James McD. 
Shea!, and counsel for the H. L. Rust Company and Thomas 
G. Slater a copy of the foregoing answer and cross-com¬ 
plaint. 

JAMES C. WILKES 

Service of a copy of the foregoing acknowledged this 22nd 
day of January, 1943. 

COLLADAY, COLLADAY & WALLACE 

Bv WILSON H. WALLACE 
•» 

Attorneys for defendant , 

The Second National Bank 
of Washington 

66 Endorsed: Filed Mar 16 1943 Charles E. Stew¬ 
art, Clerk 

Answer of the Second National Bank of Washington to 
Cross-Claim of Dallas M. Grady 

The Second National Bank of Washington, Trustee un¬ 
der the will of John J. Bowles, deceased, one of the defen¬ 
dants herein, for answer to the cross-claim herein of Dallas 
M. Grady against it, filed with his answer to the complaint 
herein and the counter-claim herein of the said defendant 
Bank-Trustee, says: 

1. It denies, if material, the allegation that J. Dallas 
Grady was given an exclusive agency contract, and for fur¬ 
ther answer refers to and incorporates herein Exhibits A, 
B, and C of the answer herein of the H. L. Rust Company 
to complaint and counter-claim. 
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2. It denies that a contract of purchase of Lot 90, Square 
2566, improved by premises known as 1701 Kalorama Road, 
X. IV., Washington, D. C., was procured through the firm 
of J. Dallas Grady & Son from Thomas G. Slater on, to-wit, 
July 28, 1941; and for further answer it refers to and in¬ 
corporates herein its answer and counter-claim heretofore 
filed herein in response to the complaint. 

3. It denies that the firm of J. Dallas Grady & Son agreed 
to give the H. L. Rust Company one-half of its commis¬ 
sion and for further answer refers to and incorpo- 

67 rates herein its aforementioned answer and counter¬ 
claim and the aforementioned Exhibits of the H. L. 
Rust Company answer. 

4. It denies that on, to-wit, July 28, 1941, the firm of J. 
Dallas Grady & Son procured James McD. Shea or Eugene 
E. Sykes, or both, as purchaser of the property aforesaid 
and for further answer refers to and incorporates herein 
its aforementioned answer and counter-claim. 

Wherefore, this defendant demands judgment in its 
favor on the said cross-claim. 

COLLADAY, COLLADAY & 

WALLACE 

E. F. COLLADAY 

per D. C. COLLADAY 
D. C. COLLADAY 

Attorneys for Defendant, The Second 
National Bank of Washington, TFas/i- 
ington, D. C., Trustee under the Will of 
John J. Boivles, Deceased . 
COLLADAY, COLLADAY & WALLACE 
E. F. COLLADAY 
D. C. COLADAY 
1331 G Street, N. W. 

Washington, D. C. 

Attorneys for Defendant, The Second 
National Bank of Washington, Washington, 

D. C., Trustee Under the Will of 
John J. Bowles, Deceased. 

• ••••••••• 
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68 Endorsed: Filed May 21 1943 Charles E. Stewart, 
Clerk 

Pretrial Proceedings 
Statement of Nature of Case: 

This is an action for specific performance and incidental 
relief. 

This action has been before the Court of Appeals on an 
appeal from a Judgment on a Motion for Summary Judg¬ 
ment and that Court in its Opinion has set forth fully the 
nature of the case and the issues involved. 

It is, therefore, unnecessary to make another statement 
of the case in this proceeding. 

After the Mandate of the Court of Appeals had been filed 
in this Court, Dallas M. Grady, H. L. Kust Co., and Thomas 
G. Slater were made additional parties defendants and have 
filed Answers, some of which provided as exhibits certain 
documents which the Court of Appeals pointed out in its 
Opinion were missing in the record when the case was be¬ 
fore it. With these additional defendants in the case, the 
rights of all parties in interest are before the Court and 
may be determined in this one proceeding. 

In addition, the Answer of Dallas M. Grady contains a 
cross-claim against defendant irl making claims for com¬ 
missions. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 

All documentary exhibits contained in the file in this case 
(expressly excluding Affidavits) may be received in evi¬ 
dence without formal proof, subject to relevancy. 
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69 Sliea vs. Second National Bank of Washington, 
Tr., et al—C.A. 12432 

Dated May 21, 1943 DAVID A. PINE 

Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

J. J. WILSON 

Plaintiff. 

DAVID COLLADAY: J. C. WILKES: 

Defendant. 

J. T. SHERIER: F. W. HILL, JR. 

JOS. T. SHERIER 

• ***••*••• 

70 Endorsed: Filed Oct 5 1943 Charles E. Stewart, 
Clerk 

Stipulation 

It is hereby stipulated and agreed by and between those 
parties to this cause for whom the undersigned are counsel 
of record herein, by their said respective counsel of record, 
that: 

1. In the Complaint herein: All allegations of fact in 
Paragraphs 1, 2, 3, 4, 6, 9, 10, 12, and 13 thereof are, for 
the purposes of the trial of this cause, to be taken and con¬ 
sidered as true; all such allegations in Paragraph 8 thereof 
except for the last two lines of the said Paragraph 8, are 
likewise to be taken and considered as true; with reference 
to the conclusion alleged in the first two lines of Paragraph 
9 thereof that on July 28, 1941 Sykes exercised his privi¬ 
lege of first refusal and so notified the bank-trustee by let¬ 
ter, it is likewise to be taken and considered as true that 
the said letter was dated July 28, 1941, but not delivered 
until July 29,1941; and all allegations of fact in Paragraph 
11 thereof, except for the allegation that ‘ ‘ Sykes has prop¬ 
erly refused to sign the contract tendered”, are likewise to 
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be taken and considered as true, and with respect to the 
said last quoted allegation it is likewise to be taken and 
considered as true that Sykes did not sign the contract 
tendered. 

71 2. In the Answer herein of defendant Sykes: All 

allegations of fact therein, except those in Paragraph 
7 thereof, are, for the purposes of the trial of this cause, 
to be taken and considered as true. 

3. In the Answer and Counterclaim for Interpleader here- 
iii of defendant bank-trustee: The allegation in Paragraph 

5 thereof that “prior to July 21, 1941, plaintiff submitted 
an offer to purchase the said property through J. Dallas 
Grady & Son, through John D. Mattingly, an employee of 
that firm, which was dated July 11, 1941, for $115,000.00 
cash, of which $1,000.00 cash was offered as a deposit. This 
offer was rejected as being insufficient. ” is, for the pur¬ 
poses of the trial of this cause, to be taken and considered 
as true; [the allegations of the sentence beginning in the 
fifth line and ending in the twelfth line on page 5 thereof 
are likewise to be taken and considered as true,]* JJW 
and the allegations of the paragraph marked “3.” on page 

6 thereof, are likewise to be taken and considered as true. 

4. In the Affidavit of John A. Reilly verified August 29, 
1941, which was filed in support of the Motion of defendant 
bank-trustee to Dismiss, etc., filed herein August 29, 1941: 
The statements therein, with the corrections made by the 
Affidavit of John A. Reilly amending the same verified Sep¬ 
tember 8, 1941, and filed herein September 9, 1941, are, for 
the purposes of the trial of this cause, to be taken and con¬ 
sidered as true with the following exceptions: the statement 
ih the last two lines of the paragraph ending near the top 
of page 2 thereof that the land and improvements had 
‘'‘been appraised recently by reliable appraisers at 
$125,000.00”; the statements on page 4 thereof beginning 
ih the fifteenth line from the bottom of the said page with 
the word, “Transmittal”, and extending through the sen- 


* Portion in brackets struck out in Original 


71 


tence ending in the sixth line from the bottom of the 
72 said page; the statements therein beginning with the 
second paragraph on page 6 thereof and extending 
through the second complete paragraph on page 9 thereof 
and the first four and one-half lines of the paragraph imme¬ 
diately following on page 9 thereof, through the words, “of 
the bank-trustee”; the statements in the second paragraph 
beginning on page 10 thereof; and the statements in the 
fourth paragraph beginning on page 10 thereof and extend¬ 
ing into the following page; as to the statements [in the par¬ 
agraph beginning near the bottom of page 2 thereof and con¬ 
tinuing over into page 3 thereof,]* JJW the same shall be 
[superseded]* JJW supplanted by the pertinent contents of 
any document referred to therein, when the same shall have 
been received in evidence, to the extent of any conflict be¬ 
tween any of the said statements in the said Affidavit and 
any of the pertinent contents of such document. 

WHITEFORD, HART & CARMODY 

By JOHN J. WILSON, 

Attorneys of record herein for 
Plaintiff 

COLLADAY, COLLADAY & 

WALLACE 

By D. C. COLLADAY, 

Attorneys of record herein for 
The Second National Bank of 
Washington, Trustee under the 
will of John J. Bowles, de¬ 
ceased, Defendant 

FRANCIS W. HILL, Esquire 
Attorney of record herein for 
Eugene E. Sykes, Defendant 


* Portion in brackets struck out in original. 
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JOSEPH T. SHERIER, Esquire, 
Attorney of record herein for 
H. L. Rust Company. a corpo¬ 
ration, and Thomas G. Slater, 
Defendants 

WILKES, McGARRAGHY & 
ARTIS 

Bv JAMES C. WILKES, 

i * 

Attorneys of record herein for 
Dallas M. Grady, Defendant 
and Cross-claimant. 

#•#••••••* 

270 Oral Decision of the Court 

The Court (Bailey, J.): Gentlemen, in my opinion there 
was no proper exercise of this option. I cannot see how 
Mr. Sykes had anything to do with the amount of the com¬ 
mission to be paid, nor to whom it was to be paid. When 
he undertook in his letter exercising the option to define how 
the commission should be paid and to whom it should be 
paid, he went beyond his rights. That commission as I see 
it was to be paid half to the Grady firm and half to H. L. 
Rust Company. He undertook, however, to make it all pay¬ 
able to the Grady firm. 

What Mr. Mattingly did was, not so much to persuade 
Sykes to exercise his option for Sykes’ benefit but as an 
incident to his 'work in undertaking to get Sykes to sell his 
option. He might have been entitled to some commission 
from Sykes for the sale of his property, or if he represented 
the purchaser, from the purchaser, but I do not think that 
had anything to do with the original sale and the original 
work which was performed by the agents of the bank in 
procuring a purchaser who was willing to pay a certain 
amount for the property; and that where Sykes had an 
option to purchase it, Sykes had the right to purchase it. 
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There was no need of any agent to induce him to exercise 
that option. That -was of no benefit to the bank at all. 

I think the complaint should be dismissed. 

###*###**• 

312 Endorsed: Filed Nov 13 1943 Charles E. Stew¬ 
art, Clerk. 

Plaintiff’s Objections to Defendant Bank-Trustee’s Pro¬ 
posed Findings of Fact and Conclusions of Law; Plain¬ 
tiff’s Requests for Findings and Conclusions; Plain¬ 
tiff’s Objections to Entry of Judgment; and Plaintiff’s 
Requests for Allowance of Appropriate Exceptions. 

Plaintiff hereby objects to the following findings of fact, 
or portions thereof, proposed by the defendant Bank- 
trustee, moves that they be not adopted by the Court as its 
Findings of Fact in this case, and respectfully asks the 
Court to allow the plaintiff an exception in respect of a 
finding which the Court may adopt over his objections: 

1. Plaintiff moves that Finding No. 5 be eliminated be¬ 
cause it is immaterial. 

2. Plaintiff moves that the second sentence of Finding 
No. 8 be eliminated because it is immaterial; and also that 
the clause “without knoviedge of the foregoing action of 
Mr. Grady, at that meeting” in the third sentence of said 
Finding No. 8 be eliminated because it is both immaterial 
and appears not to be supported by the evidence. 

3. The plaintiff moves that there be eliminated from 
Finding No. 10 the first sentence thereof for the reasons 
that it is both immaterial and appears not to be supported 
by the testimony. 

4. The plaintiff moves that the vrords “obtained legal 

advice”, appearing in the second sentence of Finding 

313 No. 12, be eliminated and that, in lieu thereof, there 
be inserted the following: “been informed by Mr. 

E. F. Colladay, in answer to his inquiry”; and that the 
sentence beginning on the ninth line of said Finding No. 12 
be eliminated for the reason that it is immaterial. 
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5. Plaintiff moves that Finding No. 14 be eliminated be¬ 
cause it is immaterial. 

6. Plaintiff moves that the last sentence of Finding Xo. 
15 be eliminated because it appears not to be supported 
by the testimony. 

i 7. Plaintiff moves that there be inserted, in respect of 
Finding No. 17, on line fifteen appearing on Page 7, after 
the word “owner”, the following: “nevertheless, the de¬ 
fendant Sykes was willing to exercise his option". 

The plaintiff hereby requests the Court to find the fol¬ 
lowing fact herein: 

i That the defendant Sykes would not have written his let¬ 
ter of July 28, 1941, to the defendant Bank-trustee but for 
the efforts of John D. Mattingly, agent of the Grady real 
estate firm. 

Plaintiff hereby objects to the following conclusions of 
law, or portions thereof, proposed by the defendant Bank, 
moves that they be not adopted by the Court as its Con¬ 
clusions of law in this case, and respectfully asks the Court 
to allow the plaintiff an exception in respect of any con¬ 
clusion which the Court may adopt over his objection: 

| 1. All of conclusion number 1 because it does not accur¬ 
ately state the proposition intended. The resolution of July 
16, 1941, plainly shows what the Bank intended as to the 
extent of Grady’s authority. 

2. All of conclusion number 2. Plaintiff’s requests for 
conclusions, hereinafter made, are hereby referred to in 
support of this objection. 

i 3. The second clause (after the semi-colon) in conclusion 
number 3. See plaintiff’s requests. 

314 All of conclusions numbered 5, 6 and 7 because the 
evidence does not support such conclusions, 
i 5. All of conclusions numbered 9 and 10. See plaintiff’s 
requests. 

6. All of conclusions numbered 13, 14, 15, 16, 17, 18 and 
19. See plaintiff’s requests. 
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In lieu of the conclusions, or portions thereof, objected to 
above, the plaintiff requests the Court to conclude, either 
in substance and effect, or in the identical language, as 
hereinafter stated: 

1. That the exclusive arrangement between the defendant 
Bank-trustee and the Grady firm, made the former liable 
to pay the latter a full real estate broker’s commission if 

. the defendant Sykes lawfully exercised his right of first 
i refusal within the sixty-day period of the said arrange¬ 
ment. 

2. The defendant Sykes lawfully exercise his right of 
first refusal within the sixty-dav period of the exclusive 
arrangement between the defendant Bank-trustee and the 
G rady firm. 

3. The Grady firm was the real procuring cause of Sykes’ 
exercising his right of first refusal and hence was entitled 

i to a full real estate broker’s commission. 

4. The Grady Company letter of July 23, 1941, did not 
waive a full commission on the Sykes transaction, but was 
cntirelv limited to the Slater offer of Julv 21, 1941. 

l 5. The Grady Compnay was entitled to be paid by the 
defendant Bank-trustee a full real estate broker’s commis- 
, sion on the Sykes exercise of his right of first refusal; such 
i a commission amounted to $3,737.50; and hence the Sykes 
letter of July 28, 1941, did not contain such a condition or 
qualification as would destroy the binding effect of Sykes’ 
acceptance. 

6. The Sykes letter of July 28,1941, having consummated 
a binding contract between him and the defendant 
315 Bank-trustee, nothing that happened thereafter is 
i important, and the Bank-trustee has no binding con¬ 

tract with Slater in respect of the property involved herein. 

, 7. That plaintiff is entitled to the relief prayed for in his 

Complaint. 

The plaintiff respectfully excepts to the opinion of the 
Court, rendered orally, at the conclusion of the hearing in 
in this case. 
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The plaintiff also objects to the entry of the judgment, as 
tendered to the Court by the defendant Bank-trustee, be¬ 
cause it denies the plaintiff’s right to the relief sought 
herein; authorizes sale of the said property to the said 
Slater in accordance with his alleged offer of August 7, 
1941, and otherwise dismisses the action. Should the Court 
sign this judgment, the plaintiff hereby respectfully re¬ 
quests that an exception be allowed him. 

Respectfully submitted, 

WHITEFORD, HART & CARMODY 
By JOHN J. WILSON, 

815 - 15th Street, N. W., 

1 Attorneys for Plaintiff. 

I hereby certify that on the 10th day of November, 1943, 
I mailed copies of the foregoing to David C. Colladay, Esq., 
Francis W. Hill, Jr., Esq., James C. Wilkes, Esq., and Jo¬ 
seph T. Sherrier, Esq., attorneys for record herein. 

JOHN J. WILSON 

**•«*•*••* 

316 Endorsed: Filed Nov 13 1943 Charles E. Stew¬ 
art, Clerk. 

Findings of Fact and’ Conclusions of Laic 

A. The Court finds as facts: 

11. The Second National Bank of Washington, one of the 
defendants herein, upon the death of John J. Bowles on 
January 20, 1939, succeeded by virtue of his will, to the 
ownership of land and premises known and designated as 
1701 Kalorama Road, N. W., Washington, D. C., being Lot 
90 in Square 2566, as trustee under the said will. 

' 2. The property was and continues to be subject to a 
lease to Eugene E. Sykes, one of the defendants herein, 
dated October 30,1937; and the said lease provided, among 
other things, as follows: 
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“It is also understood and agreed that the party of the 
second part shall have the first refusal to purchase the 
property, provided he exercises said privilege to do so 
within three days after the receipt of notice from the party 
of the first part stating that a bona fide offer to purchase 
property has been made by another source acceptable to 
the party of the first part.” 

3. From before the time of the making of the said lease 
until the death of Mr. Bowles, the H. L. Rust Company, an¬ 
other of the defendants herein, was duly authorized to and 
did act generally as his agent with regard to his real estate 

properties, including and renting, managing, and op- 
317 crating thereof, and was his only agent with respect 
to the said properties. 

4. The said lease was made bv and through the H. L. 
Rust Company, and it approved and secured the execution 
of the lease by Mr. Bowles. 

5. J. Dallas Grady was, until his death on July 24, 1941, 
the senior member of the real estate brokerage partnership 
of J. Dallas Grady & Son and, during all of the time from 
January 11, 1938, until his death, a member of the Board 
of Directors of the bank-trustee and, from January 12, 
1938, of its Trust Department Committee. He was well ac¬ 
quainted with the affairs of the Trust under the will of 
John J. Bowles including the efforts made to effect sales 
of the real estate therein and including the terms of the 
lease to Eugene E. Sykes of the property at 1701 Kalorama 
Road, X. M 7 ., involved in this action, and the option clause 
in that lease giving Sykes the “first refusal to purchase the 
property”. 

6. On June 4, 1941, the Trust Department Committee of 
the bank-trustee in its meeting of that date, with J. Dallas 
Grady present, took the following action: 

“On motion of Mr. Colladay, duly seconded and carried, 
Mr. J. Dallas Grady was authorized to procure, if possible, 
offers of purchase for all remaining real properties in the 
Bowles Estate and submit same, and that he be and is here- 
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bv granted the exclusive right to offer and advertise for 
sale all of the said properties for a period of sixty days 
from June 4,1941 and submit any offer or offers obtaincd. ,, 

7. Thereafter J. Dallas Grady submitted from time to 
timb a number of offers for the property in question, among 
theiii an offer from plaintiff dated July 11, 1941, for $115,- 
000.00 cash (of which $1,000.00 was offered as deposit), 
none of which offers was considered high enough by the 
bank-trustee and none of which was accepted. 

8. On July 16, 1941, Mr. Grady submitted together two 
offers for the property, one of Thomas G. Slater, one of the 
defendants herein, by H. L. Rust Company, another defen¬ 
dant herein, for $117,500.00 cash and one of plaintiff 

31S for $1 IS,000.00 cash (each of which was accompan- 
1 ied by a deposit of $5,000.00). The said Slater offer 
was received by Mr. Grady from the Rust Company that 
day just before the Board of Directors of the bank-trustee 
was to meet; he thereupon instructed John D. Mattingly, 
an employee of his firm, to get in touch with plaintiff and 
obtain a higher offer; this, Mattingly did, getting the said 
$118,000.00 offer from plaintiff; and Mr. Grady delayed un¬ 
til this was done before going to the said meeting of Direc¬ 
tors, where he arrived late and there presented the two 
offers. The Board of Directors, without knowledge of the 
foregoing action of Mr. Grady, at that meeting, after con¬ 
sidering and discussing these offers at length, adopted the 
following resolution: 

‘ ‘The President reported receipt of two offers: one by 
Thomas G. Slater in the amount of $117,500.00: one by 
James McD. Shea of $118,000.00, both received through the 
office of J. Dallas Grady & Son, for the Bowles Estate 
property at 1701 Kalorama Road. Lengthy discussion was 
had relative to same. 

“On motion of Mr. Wolf, seconded by Mr. Hartz, the 
following resolution was adopted: 
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“Resolved: That the two offerers for the property 
known as 1701 Kalorama Road, be informed through J. 
Dallas Grady and Son, who submitted the offers in their 
behalf, that their respective offers are under consideration, 
and that the bank has obtained additional appraisals 
amounting to more than the amounts offered by them for 
the property. An offer of not less than $120,000.00, un¬ 
conditional and all cash, will be accepted, subject to the 
provisions of the existing lease to the premises, dated Oc¬ 
tober 30,1937, signed by Eugene E. Sykes and J. J. Bowles, 
and the right of refusal therein granted to said Sykes. 
Pending receipt of any offer for $120,000.00 or better in 
accordance with the above, the Board shall have the power 
to withdraw this price. 

“All offers are to be received through J. Dallas Grady 
& Son, heretofore given exclusive right to sell by Board 
resolution, and not over regular real estate board commis¬ 
sion is to be paid. 

“All offers to be addressed to J. Dallas Grady & Son and 
delivered to the office of the President of this bank, 1331 G 
Street. X. W., during banking hours, and not later than two 
o’clock, p. m. on Monday, July 21, 1941. 

“A certified check for $5,000.00 payable to the or- 
319 der of The Second National Bank, Trustee under the 
will of John J. Bowles, deceased, is required as de¬ 
posit to accompany any offer so made. If more than one 
offer of identical amount is received in accordance with the 
foregoing, the Board of the bank shall have the power to 
choose, accept or refuse any offer as it deems best.” 

(Mr. Grady did not vote on this resolution.) Copies of 
this resolution were sent to Mr. Grady and H. L. Rust Com¬ 
pany. 

9. On July 21, 1941, Mr. Grady delivered to the bank- 
trustee an offer of plaintiff again for $118,000.00 cash to 
purchase the property, with appropriate deposit. On the 
same date the Rust Company delivered to the bank-trustee, 
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addressed to the Grady firm in its care, an offer of Thomas 
G. Slater dated July 21, 1941, to purchase the property for 
$121,500.00 cash, with the required deposit. The Slater of¬ 
fer, besides being made subject to the lease to Sykes, in¬ 
cluded provision for the regular sales commission in the 
amount of $3,737.50 to be equally divided between J. Dallas 
Grady and the Dust Company. 

10. Thereafter the bank-trustee notified Dallas M. Grady, 
a member of the Grady firm and one of the defendants 
herein (J. Dallas Grady was then gravely ill with the sick¬ 
ness which resulted in his death), that it was informed by 
the Dust Company (as it was) that, unless agreement could 
be reached with regard to the split commission of the said 
Slater offer, that offer would be withdrawn and not resub¬ 
mitted until after expiration of the authority granted the 
Grady firm, and then with no provision for commission to 
the Grady firm. Thereupon, the Grady firm, by Dallas M. 
Grady, delivered to the bank-trustee its letter dated July 
23,1941. the text of which was as follows: 

“Deferring to the pending offer of Thomas G. Slater 
dated July 21, 1941, for the purchase of lot 90 in square 
2566 from vou as Trustee under the Will of John J. Bowles, 
Deceased, for the sum of $121,250.00 all cash at the date of 
conveyance, $5,000.00 deposit being made with the offer and 
it being provided in the offer that: ‘The seller agrees to 
pay to J. Dallas Grady and H. L. Dust Co. to be equally 
divided between them, the regular rate of commission fixed 
by the Washington Deal Estate Board amounting to 
$3,737.50. ’ 

320 “You are hereby authorized by the undersigned 
firm, under the exclusive Agency for a limited period 
of time, which is still in force granted by you to our firm to 
sell the said Property, to accept the said offer and pay the 
said commission in accordance with the above quoted state¬ 
ment in the offer.” 
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11. Thereupon the bank-trustee notified the Rust Com¬ 
pany that the said Slater offer was accepted, subject to 
compliance by the bank-trustee with the provision in the 
lease of the property giving Sykes the right of first refusal 
to purchase. On the same day, July 23,1941, the Rust Com¬ 
pany had an agent, William McCurdy, telephone Sykes at 
his home, in Hamilton, Virginia, and ask him to stop in at 
the bank the first time he should be in town and receive 
notice of the Slater offer. 

12. A day or two before obtaining on July 11,1941, plain¬ 
tiff’s offer of that date of $115,000.00, John D. Mattingly, 
an employee of the Grady firm, had obtained a copy of the 
Sykes lease and acquainted himself with it, including the 
option clause, and had turned it over to plaintiff for the 
latter’s information. J. Dallas Grady had familiarized 
himself with the lease prior to that time and in the first two 
weeks of July, 1941, had obtained legal advice that the three 
day notice under the option clause must be given. When 
plaintiff’s July 16, 1941 offer of $118,000.00 was not ac¬ 
cepted, Mr. J. Dallas Grady and Mr. Mattingly were dis¬ 
appointed and decided to attempt to use the option provi¬ 
sion as a means of effectuating a purchase of the property 
by plaintiff. On or about July 19, 1941, Mattingly at J. 
Dallas Grady’s direction telephoned Sykes and went to see 
him at his home, in Hamilton, Virginia, informed Sykes 
that he was connected with the Grady firm, and discussed 
with him whether he would be willing to sell his lease. 
Svkes stated that he wanted to buy the property and would 
not be interested in anything else unless he found that he 
could not; he agreed that if he should reach this point he 
would give Mattingly the first opportunity to deal with 

him. 

321 13. When the lease of this property to Sykes was 

made in 1937, Sykes was interested in buying the 
property and insisted, over opposition, on having the op¬ 
tion in the lease; negotiations broke off at one point, and 
the Rust Company reapproached him and resumed nego- 
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tiations, and the lease was made with the option clause in 
it as required by Sykes. Thereafter, in April and May, 
1141, Sykes made inquires of the bank-trustee as to the 
price at which the property could be bought and made some 
investigations as to possible financing’, but he did not con¬ 
clude anv arrangement to buv. 

14. Following the visit from Mattingly referred to above 
and before July 23, 1941, Sykes received two letters from 
and had a conference with another broker who tried to in¬ 
terest him in selling his lease. 

15. On July 24, 1941, Sykes came to Washington and met 
'William McCurdy. McCurdy told him that the bank had 
an offer on the property and wanted to deliver to him a 
notice under his option. Thereupon, on the same day 
Sykes discussed with his attorney and with others possibil¬ 
ity of his financing a deal and buying the property for 
himself and also discussed with Mattingly terms of possible 
sale of the lease if he should be unable to purchase the 
property himself. In this conference with Mattingly or in 
the earlier one at Sykes’ home, Mattingly stated that he 
was acting for plaintiff and Bliss Properties. 

16. That night, July 24,1941, Sykes returned home. The 
following day he telephoned the president of the bank- 
trustee that he would be in the next day, the 26th, to receive 
the bank’s notice. On the morning of the 26th Sykes to 
Washington and went directly to the bank and obtained its 
letter of notice, dated July 23, 1941. 

17. After receiving the notice Sykes went to his attor¬ 
ney’s office and was joined there by Mr. Mattingly, 

322 and further negotiations were had for the sale of his 
lease. Sykes at that time had given up the idea that 
he might be able to purchase the property himself. From 
that office, Mattingly and Sykes and Sykes’ attorney went 
to the office of the attorney for the Grady firm, who was 
acting for Mr. Shea as well, and there met him and Mr. 
Shea and continued negotiations. There the amount to be 
received by Sykes and the amount to be paid by plaintiff 
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and the contribution thereto to be made by Mattingly finally 
were arrived at and agreed upon, namely: Sykes insisted 
on $4,500.00, while plaintiff refused to pay more than 
$4,000.00, and it was agreed that Sykes would be paid 
$4,500.00 by plaintiff but that $500.00 of this would be re¬ 
imbursed to plaintiff by Mattingly out of his expected share 
of commission on the expected sale. It was concluded there, 
however, that Sykes could not validly sell his lease without 
approval of the owner, and the two written agreements be¬ 
tween plaintiff and Sykes dated July 28, 1941, received in 
evidence, were determined upon and finally prepared and 
executed. At the same conference and on the same date, 
July 2S, 1941, there was prepared and executed the letter 
of Sykes to the bank-trustee dated July 28, 1941, purporting 
to exercise his option right under his lease, the text of the 
said letter being in the following language: 

“Receipt is acknowledged of your letter of July 23, 1941, 
delivered to me at 9:45 a. m. on Saturday, July 26,1941, rel¬ 
ative to premises known as 1701 Kalorama Road, X. W., 
Washington, D. C. 

“I, the undersigned, hereby give notice to the Second Na¬ 
tional Bank, Trustee under the Will of the late J. J. Bowles, 
that T elect to exercise mv right of first refusal contained 
in an agreement of lease dated the 30th day of October, 
1937, and made between said J. J. Bowles, deceased, as 
party of the first part, and myself as party of the second 
part, and purchase the premises demised to me by said lease 
agreement. 

“Herewith is deposit of Five Thousand Dollars 
($5,000.00) in form of a cashier’s check of the Hamilton Na¬ 
tional Bank, Washington, D. 0. Out of the purchase price, 
a commission in the amount of Three Thousand Seven Hun¬ 
dred Thirty-seven Dollars and Fifty Cents ($3,737.50) shall 
be payable to the real estate office of J. Dallas Grady and 
Son, in which John D. Mattingly is a salesman. 
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323 “This letter is being delivered to you, by hand, 
through Mr. Crenshaw, my attorney, prior to three 

days after the receipt of this notice by me.” 

18. On the following morning, July 29, 1941, the last day 
of the three day period allowed Sykes under the option 
clause to act, his said letter dated July 28, 1941, was de¬ 
livered by his attorney to the bank-trustee, accompanied 
by a cashier’s check for $5,000.00 as deposit. Upon receipt 
of this letter the bank-trustee on the same date wrote to 
Sykes acknowledging it and submitting, to be executed by 
him and promptly returned, a formal contract to purchase 
the property, which was in the same terms as the Slater 
offer, including the provision for split commission between 
the Rust and Grady firms, and provision that the property 
was sold subject to an existing tenancy and the rental to be 
collected by the Rust Company which was to receive three 
per cent therefor, except that it contained the additional 
provision that, in case the making of this contract with 
Sykes and conveyance in accordance therewith should result 
in elimination of the lease, the purchaser would pay the 
rent commissions the same as if the lease remained 
throughout its term. Sykes never responded to that letter. 

19. On August 7, 1941, after the Grady firm’s authority 

had expired, while these negotiations were still going on, 

Slater submitted through the Rust Company a letter to the 

bank-trustee stating that he was withdrawing his offer of 

$121,250.00 and submitting a new offer of $125,000.00, with 

which he enclosed additional deposit of $20,000.00, making 

a total deposit of $25,000.00, which offer provided for full 

commission to be paid to the Rust Company. Thereupon, 

the bank-trustee concluded that Svkes had failed validlv to 

m * 

exercise his right of first refusal with respect to the $121,- 
250.00 Slater offer, and thereupon on the same date ac¬ 
cepted the new Slater offer subject to the rights of Sykes 
under the option clause and wrote giving Sykes notice of 
its conclusion and of the new Slater offer, and on the 

324 following day wrote Slater accepting his new offer 
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subject to the rights of Sykes. Sykes never responded to 
his letter. 

20. The bank-trustee still holds the Slater offer, dated 
August 7, 1941, to purchase the property in question for 
$125,000.00 cash with $25,000.00 deposit. 

B. The Court concludes, as a matter of law: 

1. The resolution of the defendant bank-trustee’s Trust 
Committee, passed June 4, 1941, defined and limited the 
authority of J. Dallas Grady and of his firm as agents for 
the sale of the property in question. 

2. Defendant bank-trustee did not thereby render itself 
liable to pay any commission to Mr. Grady or his firm on 
a sale of the property in question which might be brought 
about by exercise of the outstanding option to purchase 
granted to defendant Sykes in his lease of the said prop¬ 
erty. 

3. The Gradv firm bv its letter to the defendant bank- 

w * 

trustee dated July 23, 1941, relinquished any right to full 
commission on a sale of the said property under the then 
pending offer of Thomas G. Slater dated July 21, 1941, and 
agreed with the bank-trustee that commission on such a sale 
might be divided equally between II. L. Rust Company and 
the Grady firm; and it thereby relinquished, as well, any 
right to full commission on a sale of the said property 
which might be effected by exercise of the option right 
under the lease in response to notice as provided therein 
with respect to the said Slater July 21, 1941, offer, and 
agreed with the bank-trustee that commission on such a sale 
might be divided equally between II. L. Rust Company and 
tho Grady firm. 

4. By virtue of the option provision in his lease of the 
property in question Sykes had the right to purchase the 
said property. 

5. The Grady firm in its negotiations between Sykes and 

plaintiff was acting as agent of one or the other of 
325 them to negotiate an agreement between them with 
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respect to tlie property in question and not as agent 
of the bank-trustee. 

6. Any influence exercised by the Grady firm over Sykes 
tending to cause him to exercise his option was but an in¬ 
cident of its efforts to negotiate an agreement as afore¬ 
mentioned between Sykes and Shea. 

7. Any influence the Grady firm did exercise in this re¬ 
gard was of no benefit to the bank-trustee. 

S. The Grady firm was not the procuring cause of the 
Slater offer to purchase of July 21, 1941. 

9. The Grady firm was not, either by reason of its deal¬ 
ings with Sykes, or by reason of receipt of the said Slater 
offer, or otherwise, the procuring cause of the purchase 
attempted to be effected by Sykes through his option right. 

10. The Grady firm did not become, nor would it have 
been, entitled to a full commission on a sale to Sykes under 
the'option pursuant to the said Slater offer. 

11. The letter of notice of the bank-trustee to the defen¬ 
dant Sykes dated July 23, 1941, and delivered to him July 
26, 1941, was a sufficient notice under the terms of the 
option. 

12. Nothing is shown by the evidence which vitiated the 
validity of that notice. 

13. The letter of Eugene E. Sykes dated July 28, 1941, 
delivered to the defendant bank-trustee on July 29, 1941, 
was, by reason of the inclusion in it of the provision that a 
full sales commission was to be paid to J. Dallas Grady & 
Son, rendered conditional; and, being conditional, the said 
letter did not constitute a valid exercise of the option right 
of Sykes under his lease to purchase the property. 

14. Nothing occurred after the delivery of the said letter 

which gave to the said Sykes any rights with respect 
326 to the property in question which had not been per¬ 
fected by the delivery of the said letter. 

15. The plaintiff’s claim of right to have the property 
conveyed to him is without legal merit, and the bank-trustee 
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is entitled to have the property freed from the cloud of 
that claim. 

16. The letter of notice of the bank-trustee to the defen¬ 
dant Sykes dated August 7,1941, with reference to the offer 
of Thomas G. Slater dated August 7, 1941, was a sufficient 
notice under the terms of the option. 

17. Nothing is shown by the evidence which vitiated the 

validitv of that notice. 

* 

18. Sykes’ rights under the option, with respect to this 
offer, expired without being exercised. 

19. The August 7, 1941, offer of Slater having been ac¬ 
cepted by the bank-trustee subject only to the rights of 
Sykes, the said offer now constitutes a valid and binding 
contract between the bank-trustee and the said Slater. 

JENNINGS BAILEY 

Justice 

#*•*#****• 

327 Endorsed: Filed Nov 13 1943 Charles E. Stew¬ 
art, Clerk. 

Judgment 

This cause coming on for trial by the Court without a 
jury on October 5, 1943 (which trial was concluded on Oc¬ 
tober 6, 1943), and all of the parties thereupon filing herein 
a stipulation as to certain of the facts, and the Court having 
heard evidence adduced by various parties, and the Court 
having heard oral argument of counsel, and, upon consid¬ 
eration of the pleadings, the said stipulation, the evidence 
received, and the said oral argument, having thereupon 
delivered orally his opinion and having since duly made and 
entered herein findings of fact and conclusions of law, it is 
by the Court this 13th day of November, 1943, 

Adjudged that the defendant The Second National Bank 
of Washington, Trustee under the will of John J. Bowles, 
deceased, sell and convey the land and premises known and 
designated as 1701 Kalorama Road, N. W., Washington, 


D. C., being Lot 90 in Square 2566, to Thomas G. Slater, 
another of the defendants herein, in accordance with his 
offer therefor dated August 7, 1941; that the counterclaim 
and cross-claim of Dallas M. Grady, another of the defen¬ 
dants herein, be, and they are hereby, dismissed; and that, 
in all other respects, this action be, and it hereby is, finally 
dismissed. 

! JENNINGS BAILEY 

Justice 




